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NOTICE TO DEFENDANTS

You are being sued. You are a defendant.

Go to the end of this document to see what you can do and when you must do it.

Note: State below only facts and not evidence (Rule 13.6)

Statement of facts relied on:

The Parties

I

The Plaintiffs, OmniArch Capital Corporation ("OmniArch Capital"), OmniArch
Management Corporation ("OAM"), and OmniArch Fixed Income G.P. Ltd.
("OmmniArch GP"), are each corporations incorporated under the Alberta Business

Corporations Act, RSA 2000, ¢ B-9, with head offices in Calgary, Alberta.

The Plaintiff, OmniArch Fixed Income Limited Partnership ("OmniArch LP") is a
limited partnership registered in Alberta. OmniArch GP is the general partner of
OmniArch LP.

OmniArch Capital, OAM, OmniArch GP, and OmniArch LP are collectively referred to

_herein as "OmmniAxrch".

<P
registered in Delaware with a principal place of business in San Diego, California.
OmniArch LP is the sole limited partner of American RMBS Equity Fund TV LP. At
various times, the principals of American RMBS Equity Fund IV LP through its general
partner included the Defendants, Mark Bishop ("Bishop"), Craig Chang ("Chang"), and
Lisa Duehring ("Duehring"). The Defendant, Annika Olbin, is Bishop's wife.

To best knowledge of OmniArch, Bishop, Chang, Duehring, and Annika Olbin are

individuals all residing in the State of California.

G
The Defendant, ABS Investment Group, LLC ("ABSIG"), is an American limited
liability company incorporated in and conducting business in California and at material
times, was the general partner of American RMBS Equity Fund IV LP. At various

material times, Bishop, Chang, and Duehring were managers or co-managers of ABSIG,
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ABSIG is at arm's-length from OmniArch. The California corporate registration of
ABSIG is currently listed as FTB suspended. At all material times, ABSIG was the alter
ego of and dominated by Bishop, Chang, and Duehring, As such, Bishop, Chang, and
Duehring are liable for all conduct, as set out below, of ABSIG.
9X

7. The Defendant, ABS Management Group, LLC ("ABSMG"), is an American limited
liability company incorporated in Delaware and conducting business in California, and is
the current general partner of American RMBS Equity Fund IV LP. Bishop is the
principal of ABSMG. At all material times, ABSMG was the alter ego of and was
dominated by Bishop. As such, Bishop is liable for all conduct, as set out below, of
ABSMG.

A

and conducting business in California. 982 Media LLC is owned and operated by Chang,
At all material times, 982 Media LLC was the alter ego of and was dominated by Chang,
As such, Chang is liable for all conduct, as set out below, of 982 Media LLC.

1
Wb

7] a1
& s\

9. The Defendant, Qutsource Media Group LLC, also known as OMG LLC, is an American

;

limited liability company incorporated in Delaware and conducting business in
California. At all material times, Outsource Media Group LLC was the alter ego of and
was dominated by Bishop and Chang. As such, Bishop and Chang are liable for all

conduct, as set out below, of Outsource Media Group LLC.
b
10.  The Defendant, ME% §_’£1:tﬂ3_gtﬂlF___i__l;"1_r_1ﬂslI__1}(‘:. is an American company incorporated in Montana
and conducting b;s‘:iness in California. At all material times, Chang was the President of
Main Street Films Ine. According to its California corporate registration, Main Street
Films Inc. was involuntarily dissolved on December 1, 2016. At all material times, Main
Street Filns Inc. was the alter ego of and was dominated by Chang. As such, Chang is

liable for all conduct, as set out below, of Main Street Films Inc.
<) ‘\‘}‘ ’
11. The Defendant, American Data Network Inc. is an American limited liability company

incorporated in Delaware and conducting business in California. Chang is the Chief

Executive Officer of American Data Network Inc. At all material times, American Data
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Fup bilaga 2 3



12

13.

14,

15.

16.

17.

4.

Network Inc. was the alter ego of and was dominated by Chang. As such, Chang is liable

for all conduct, as set out below, of American Data Network Inc.
&

QN
The Defendant, Optunus Somally Responsible Investments Ltd is a private limited

company incorporated by Bishop in England and Wales. Accordmg to the Registrar of
Companies for England and Wales, Optimus Socially Responsible Investments Ltd. was
dissolved by order on December 27, 2016. At all material times, Optimus Socially
Responsible Investments Ltd. was the alter ego of and was dominated by Bishop. As
such, Bishop is liable for all conduct, as set out below, of Optimus Socially Responsible

Investments Ltd. NN
<

The Defendant, Twelve Nine LLC is an American limited liability company incorporated
in and conductiné business in California. The registered address for service of Twelve
Nine LLC is ¢/o Mark Bishop at 64 Ritz Cove Dr., Dana Point, California, 92629. At all
material times, Twelve Nine LLC was the alter ego of and was dominated by Bishop. As
such, Bishop is liable for all conduct, as set out below, of Twelve Nine LLC.

N 1
.

The Defendant, Optimus Fonder AB is a limited company incorporated in Sweden. At

material times, Bishop was a principal of and affiliated with Optimus Fonder AB.
K
The Defendant, Team Nation Investment Fund III LP is an American limited partnership
registered in Calif?)tma. At all material times, ABSIG, Bishop, and Craig were principals
of Team Nation Investment Fund III LP. Epperson is the registered agent for Team
Nation Investment Fund III LP
<7 v {e
limited hablhty partnelshlp registered in British Columbia and extra—provmcially
registered and operating in Alberta. From at least J anuary 4, 2011 to May 4, 2014,
Crowe MacKay provided independent audit and ofler services to OmniArch and issued
audited financial statements over that period.
o
The Defendant, J. Il}g1}}gs__ Eppqyg_qq, is an individual and a Certified Public Accountant
practicing in the State of California and elsewhere and is the registered agent and current

manager of ABSIG. J. Thomas Epperson has operated at various times as J. Thomas
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The Defendant J Thomas Epperson CPA An Accountancy Corporatmn is an
American company incorporated in California. The California corporate registration of J,
Thomas Epperson, C.P.A., An Accountancy Corporation, is currently listed as FTB
suspended. The Defendant, J. Thomas Epperson & Co, Inc., is an American company
incorporated in Idaho. The Idaho corporate registration for J. Thomas Epperson & Co,
Inc. is listed as forfeited as of December 2, 1996. At all material times, J. Thomas
Epperson, C.P.A., An Accountancy Corporation and J. Thomas Epperson & Co, Inc.
were the alter egos of and were dominated by I. Thomas Epperson. As such, J. Thomas
Epperson is liable for all conduct, as set out below, of those Defendants. For the purposes
of this claim, J. Thomas Epperson, J. Thomas Epperson, C.P.A., An Accountancy
Corporation, and J. Thomas Epperson & Co, Inc. are referred to collectively as
"Epperson". From at least December 31, 2011 to 2016, Epperson provided auditing,
accounting, and other services to ABSIG and American RMBS Equity Fund IV LP, and
to Crowe MacKay on behalf of OmniArch.

Background

18.  Bstablished in 2009, OmniArch's business is raising investment funds in Alberta and then
deploying those funds into mortgage-backed security bonds sold in the United States. The
organizational structure and movement of funds for the investment can be summarized as

follows:

(a) Canadian investors purchase bonds issued by OmniArch Capital in denominations
of approximately $1,000 to $500,000 (the "OCC Bonds" and the "QCC
Bondholders");

(b)  Funds from the OCC Bondholders paid to OmniArch Capital are provided to
OAM through an intercompany loan;

(c) OAM in turn, loans the funds to OmniArch LP;

WSLEGAL\062274'00028\17792787v1
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(d)

(e)

®

(2)

(b)

.

OmniArch LP exchanges the funds from CAD to USD funds and provides those
funds to American RMBS Equity Fund IV LP for investment in mortgage-backed

securities in the United States;

ABSIG analyzes and oversees the purchase and sale of mortgage-backed security
bonds in the United States (the "RMBS Bonds") as fund manager and the general
partner of American RMBS Equity Fund IV LP;

Once purchased by American RMBS Equity Fund IV LP on direction from
ABSIG, the RMBS Bonds are held by a custodian, LPL Financial, an American

brokerage and investment firm, in the name of American RMBS Equity Fund TV
LP;

Principal funds and interest derived from the RMBS Bonds are remitted from LPL
Financial to American RMBS Equity Fund IV LP;

Principal funds and interest derived from the RMBS Bonds are transferred back
from American RMBS Equity Fund IV LP to OmniArch LP, exchanged from
USD to CAD as needed, transferred to OAM, and finally transferred back to
OmniArch Capital to make interest payments and fund required redemptions of
the OCC Bonds.

19.  American RMBS Equity Fund IV LP holds the net proceeds from the issuance of the

OCC Bonds and the purchase and sale of RMBS Bonds in an account held at
CommerceWest Bank — Account #92200005 (the "005 Account").

20.  Pursuant to a limited partnership agreement among ABSIG, Mark Bishop, and OmniArch

LP, American RMBS Equity Fund IV LP was formed with the sole mandate of acquiring,

managing and holding for investment a portfolio of mortgage-backed securities under the

direction of ABSIG and within specific investment guidelines (the "American RMBS

Limited Partnership Agreement").

WSLEGALM62274\00028\17792787v1
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21,

22.

23.

e

The principals of American RMBS Equity Fund IV LP, including Bishop, Chang, and
Duehring, were required to devote substantially all of their business time and attention to

the affairs of the limited partnership to achieve its investment objectives.

In addition, pursuent to an agreement between ABSIG and OmmniArch Capital dated
August 19, 2011, ABSIG agreed to act exclusively for OmniArch in respect of
investments from Canada in all financial products identified or purchased by ABSIG in
the United States or elsewhere (the "Exclusivity Agreement"). The Exclusivity
Agreement is governed by the applicable laws of the Province of Alberta and the laws of
Canada and provides that any dispute regarding the Exclusivity Agreement shall be
brought in a court of competent jurisdiction in Calgary, Alberta, Canada and that the

parties irrevocably and unconditionally attorn and submit to the jurisdiction of Alberta.

The OCC Bondholders have security over all of the assets of American RMBS Equity
Fund IV LP and its limited partner, OmniArch LP.

CCAA Proceedings and Boud Overpayment

24,

25.

26.

27.

28.

In 2016, OmniArch began to experience financial issues as the rates of return on the

mortgages underlying the RMBS Bonds were lower than expected.

On July 15, 2016, OmniArch sought relief under the Companies' Creditors Arrangement
Aet, RSC 1985, ¢ C-36 (the "CCAA"). Protection was granted by way of an Initial Order
(the "Initial Order") in Court of Queen's Bench of Alberta Action No. 1601-08730 (the
"CCAA Action") on July 15, 2016.

Pursuant to the Initial Order, Ernst & Young Inc. was appointed as Monitor in the CCAA
Action (the "Monitor").

As part of the CCAA Action, the Monitor traced the funds known to have been invested
by the OCC Bondholders to the 005 Account and reviewed and inspected the

CommerceWest Bank account records for the 005 Account from 2010 to present.

From 2011 to 2016, over $98 million USD invested by the OCC Bondholders was

transferred into the 005 Account for the purpose of bond purchase and sale transactions
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30.

3L
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on behalf of OmniArch. However, as of October 2016, OmniArch's portfolio of RMBS
Bonds was worth only approximately $9.9 million USD. Changes in the market cannot

explain this apparent significant loss of investment.

The only information available to OmniArch and the Monitor regarding individual
RMBS Bond purchase and sale transactions undertaken on behalf of OmniArch are trade
ticket documents which were internally generated by ABSIG to show the date of the
transaction, the purchase or sale price, and the principal and face value of the RMBS
Bonds (the "Internal Trade Tickets"). From the Internal Trade Tickets, it is unclear
whether a particular RMBS Bond transaction was conducted at arm's length by ABSIG
on behalf of American RMBS Equity Fund IV LP or whether the RMBS Bonds were
purchased on behalf of American RMBS Equity Fund IV LP from ABSIG's own bond
inventory. OmniArch does not have access to any independent brokerage trade tickets or
related third-party records that would confirm the individual purchase and sale
transactions concluded by ABSIG on behalf of American RMBS Equity Fund IV LP (the
"Independent Trade Tickets").

When the Monitor compared the purchase and sale transactions for RMBS Bonds as
reported in the Internal Trade Tickets to three market data points for the RMBS Bonds,
the Monitor identified an excess of $49,384,625 USD cash outflow for the purchase of
RMBS Bonds above average market rates (the "Bond Overpayment").

In review of the 005 Account records from 2011 to 2016, the Monitor identified a net
amount of over $94 million USD which was transferred out of the 005 Account to four
other unknown accounts (the "Unlkmnown Accounts"). The Unknown Accounts appear to

be associated accounts held at CommerceWest Bank including:
(a) Account #D*#*#¥%(70;

(b)  Account #D¥¥##%728-

(c)  Account #D***%%769: and

(d)  Account #D*+##+044,

WSLEGAL\062274\00028\ 7792787 v1
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32.

33.

i

Bishop refused to provide OmniArch with information relating to the Unknown

Accounts, but admitted that;

(a) Chang and Duchring have signing authority on Accounts #D¥#¥¥%(070 and
HD***EET) Q.

(b)  Account #D**##%%(070 is closed;
(c) Account #D***¥*%¥728 is open;

(d) The Unknown Accounts #D*****769 and #D*****044 relate to Bishop's "other

business activities",

ABSIG, ABSMG, and American RMBS Equity Fund IV LP have refused to provide
OmniArch or the Monitor with any further information or records related to the

Independent Trade Tickets or the Unknown Accounts.

Disclosure Order

34.

33

On November 3, 2016, the Court of Queen's Bench of Alberta granted an order ex parte
for disclosure of records related to the Unknown Accounts from CommerceWest Bank
and for disclosure of the Independent Trade Tickets from ABSIG and ABSMG (the "Ex

Parte Disclosure Order").

By enforcement of the Ex Parte Disclosure Order, OmniArch obtained copies of records
related to the Unknown Accounts from CommerceWest Bank (the "CommerceWest
Bank Account Records"). No records have been provided by ABSIG or ABSMG
relating to the Independent Trade Tickets.

Further Outflowing Funds

36.

On review of the CommerceWest Bank Account Records for the Unknown Accounts and
in the absence of any Independent Trade Ticket records from ABSIG, the Monitor has
been unable to reconcile the significant outflow of funds from the 005 Account to the

Unknown Accounts and thereafter, from the Unknown Accounts to other banking

WSLEGALN062274400028417792787v1
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institutions and beneficiaries. In respect of CommerceWest Bank Account #D***%*(70
alone, which was confirmed to be owned by ABSIG, the Monitor has determined that,
through hundreds of transactions from 2011 to 2016, a net amount of over $82 million
USD was transferred from the 005 Account into Account #D#*##%07( (the "OQutflowing
Funds").

37.  Of the Outflowing Funds, the Monitor found that approximately $28.1 million USD was
transferred out of Account #D*#*#%(070 for unknown transactions which appear
unconnected to the purchase or sale of bonds made through bank accounts located in the
United States, Sweden, and the United Kingdom to the benefit of individuals and entities
associated with ABSIG, Bishop, Duehring, and/or Chang, including but not limited to the
following Defendants:

(a)  Annika Olbin;

(b)  ABSIG;

(c) 982 Media LLC;

(d) Outsource Media Group LLC;

(e) American Data Network Inc.;

® Optimus Socially Responsible Investment Ltd.;
(g)  Optimus Fonder AB; and

(h) Team Nation Investment Fund III, LP.

38.  In addition to those Defendants, the following Defendants are individuals and entities
associated with ABSIG, Bishop, Duehring, and/or Chang who have been the beneficiary

of funds transferred from the Unknown Accounts:
(a) Main Street Films Inc.; and

(b)  Twelve Nine LLC.

(together with the Defendants identified in paragraph 37 above, the "Related Beneficiary
Defendants").

WSLEGAL\062274\00028\17792787v1
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The Fraudulent Scheme

39.

40.

41.

42,

ABSIG, ABSMG, and American RMBS Equity Fund IV LP, and Bishop, Chang, and
Duchring, in their respective roles on behalf of ABSIG, ABSMG, and American RMBS
Equity Fund IV LP (the "ABSIG Defendants"), each had authority to umilaterally
approve and conduct transactions for the purchase and sale of RMBS Bonds using funds

advanced from OCC Bondholders through OmniArch.

Unknown to OmniArch, the ABSIG Defendants used their authority to unilaterally
approve and conduct transactions for the purchase and sale of RMBS Bonds on behalf of
OmniArch with non-arm's length parties, including with and among themselves, to their

own financial interest and benefit (the "Self-Dealing Conduct").

Further or in the altemative, between 2011 and 2016, any one or more of the ABSIG
Defendants authorized the use of OmniArch funds held in the 005 Account to purchase
RMBS Bonds on behalf of OmniArch. However, in documenting such purchase
transactions and reporting to OmniArch, any one or more of the ABSIG Defendants
artificially inflated the purchase price for the RMBS Bonds to a dramatic degree to justify
the withdrawal of correspondingly larger sums from the 005 Account on behalf of
OmniArch and the OCC Bondholders. Thereafter, in transactions for the sale of RMBS
Bonds held on behalf of OmniArch and in documenting such sale transactions and
reporting to OmniArch, the ABSIG Defendants artificially inflated the sale price paid for
the RMBS Bonds to a significantly lesser degree. In purchasing and selling RMBS
Bonds on behalf of OmniArch and in documenting and reporting to OmniArch in this
manner, the ABSIG Defendants appropriated the difference in the value of the RMBS
Bonds for their own use and benefit (together with the Self-Dealing Conduct, the

"Fraudulent Scheme").

The proceeds of the Fraudulent Scheme were transferred by any one or more of the
ABSIG Defendants through one or more of the Unknown Accounts to related entities

and/or individuals, including the Related Beneficiary Defendants.

WSLEGAL\062274'00028117792787v1
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The details of the Fraudulent Scheme continue to be uncovered through the investigations

of OmniArch and the Monitor. Such investigations have been frustrated by:

(a) the suspicious absence of any Independent Trade Tickets to evidence legitimate
transactions details for the purchase and sale of RMBS Bonds by the ABSIG
Defendants on behalf of OmniArch;

(b)  the many transactions completed by the ABSIG Defendants between the 005

Account and the Unknown Accounts; and

(©) the many thousands of transactions completed by the ABSIG Defendants to and
from the Unknown Accounts;

(d)  the many different beneficiaries and destination accounts, located internationally,

which received funds from the Unknown Accounts.

Based on the investigations and information available to date, approximately $49,384,625
USD in value appears to have been misappropriated by the ABSIG Defendants through
the Fraudulent Scheme (the "Misappropriated Funds").

Unjust Enrichment

45,

46.

The ABSIG Defendants and the Related Beneficiary Defendants have received the
benefit of the Misappropriated Funds, directly and indirectly, which constitutes unjust
enrichment to the corresponding deprivation of OmniArch and the OCC Bondholders, for

which there is no juristic reason.

The ABSIG Defendants and the Related Beneficiary Defendants are liable to make
restitution to OmniArch and to disgorge to OmniArch any and all benefits or proceeds

derived from the Fraudulent Scheme, including but not limited to the Misappropriated

Funds.
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Breach of Contract and Fidueciary Obligations

47.

48.

49,

It was an express or implied term of the relationship between the ABSIG Defendants and
OmniArch, including but not limited to the American RMBS Limited Partnership
Agreement and the Exclusivity Agreement, that the ABSIG Defendants would act in
good faith, in the best interests of OmniArch and American RMBS Equity Fund IV LP,
and with due care, prudence and skill in the management, purchase, and sale of
investments on behalf of OmniArch and American RMBS Equity Fund IV LP. In
addition, the ABSIG Defendants had an express and implied fiduciary duty to OmniArch
to ensure the safekeeping and use of all OmniArch and American RMBS Equity Fund IV
LP funds and assets.

The ABSIG Defendants had significant discretion and authority in purchasing and selling
RMBS Bonds through American RMBS Equity Fund IV LP on behalf of OmniArch, and
as a result, OmniArch was particularly vulnerable to any misuse by the ABSIG
Defendants of that discretion and authority. The ABSIG Defendants each stood in a

position of a fiduciary with respect to OmniArch.

In breach of contract, breach of their duties of good faith, and breach of their fiduciary
duties to OmniArch, the ABSIG Defendants misused their discretion and authority by
carrying out the Fraudulent Scheme to their own benefit and the benefit of others. As a

result of such breaches, OmniArch has suffered loss and damage.

Fraudulent Misrepresentations

50.

In creating and providing the Internal Trade Tickets and other bond related statements to
OmniArch, the ABSIG Defendants or any of them made a number of false and

misleading statements, including that:

(a) Each Internal Trade Ticket was a true representation of a transaction undertaken

on behalf of OmniArch;

(b) ~ RMBS Bonds were purchased on behalf of OmniArch at the price indicated in the
Internal Trade Ticket;

WSLEGAL\062274\00028117792787v1
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() RMBS Bonds were sold on behalf of OmniArch at the price indicated in the

Internal Trade Ticket; and

(d)  The value of RMBS Bonds held on behalf of OmniArch were as indicated on the

face of the Internal Trade Tickets and other bond statements,
(the "Fraudulent Misrepresentations").

The ABSIG Defendants or any of them made the Fraudulent Misrepresentations knowing
that they were false. OmniArch reasonably relied on the Fraudulent Misrepresentations in
reporting to its auditors and the OCC Bondholders, and in continuing to engage the
ABSIG Defendants for the purchase and sale of RMBS Bonds on its behalf, and has

suffered loss and damage as a result.

In the altemnative, the ABSIG Defendants or any of them were negligent as to the
truthfulness or accuracy of representations made to OmniArch regarding the purchase
and sale of RMBS Bonds. Such representations were untrue, inaccurate, or misleading
and the ABSIG Defendants, or any of them, knew or ought to have known in the
circumstances that the representations were untrue, inaccurate, or misleading and would
result in OmniArch being induced into reporting to its auditors and the OCC
Bondholders, and in continuing to engage the ABSIG Defendants for the purchase and
sale of RMBS Bonds on its behalf, and Omniarch has suffered loss and damage as a
result. OmniArch states that it was reasonable to rely on such representations given the

direct role of the ABSIG Defendants in the purchase and sale of RMBS Bonds.

Conversion

53.

The misappropriation of the Misappropriated Funds by the ABSIG Defendants interferes
with OmniArch's right to immediate possession and use of the Misappropriated Funds

and thereby constitutes the tort of conversion.

Conspiracy

54,

The ABSIG Defendants or any group of them, acted jointly and unlawfully to carry out

the Fraudulent Scheme for the common purpose and malicious intention of causing injury
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to OmniArch and to benefit themselves, which resulted in OmniArch suffering loss and

damage. Further, such Defendants acted Jointly, their conduct was directed towards

. OmniArch, and such Defendants knew or ought to have known that injury to OmniArch

was likely to occur and that the means being used to carry out the Fraudulent Scheme

were unlawful.

Constructive Trust

55.

50.

The ABSIG Defendants and the Related Beneficiary Defendants are constructive trustees
of any and all funds, property and other benefits any or all of them received, either
directly or indirectly, from the Fraudulent Scheme, and therefore hold any such funds,
property and other benefits in trust for the benefit of OmniArch. To the extent that any of
the ABSIG Defendants have dissipated any of the funds, property, or other benefits so
held on behalf of OmniAxch, they are in breach of trust and liable to account for and

make restitution to OmniArch arising from any such breach of trust.

Without limiting the generality of the foregoing, OmniArch claims rights to a
constructive trust over the following real property acquired directly or indirectly from
proceeds derived from the Fraudulent Scheme, or to the proceeds from the sale of any of
the real property held in the name of the Related Beneficiary Defendant, Twelve Nine
LLC: 64 Ritz Cove Dr., Dana Point, California, 92629.

Waiver of Tort

57

In light of the wrongful and unlawful conduct of the ABSIG Defendants, this is an
appropriate case under which OmniArch may elect to waive compensation as a remedy
and receive the disgorgement of any gains received by the ABSIG Defendants as a result

of their misconduct, along with an accounting of profits received by the ABSIG
Defendants.

Tracing and Investigation

58.

As a result of the wrongful conduct set out above, OmniArch is entitled to trace all

amounts received or disbursed by the ABSIG Defendants or the Related Beneficiary
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Defendants, or any of them, as part of or as a result of the Fraudulent Scheme and to
recover the same. OmniArch is also entitled to an account of the monies and proceeds of
the Fraudulent Scheme belonging to OmniArch that have been received by the ABSIG
Defendants or thé Related Beneficiary Defendants, or any of them, directly or indirectly,
as a result of the Fraudulent Scheme, and to an accounting of any benefit received by any
of the ABSIG Defendants or the Related Beneficiary Defendants directly or indirectly as

a result of the Fraudulent Scheme.

The ABSIG Defendants and the Related Beneficiary Defendants are liable to make

restitution to OmniArch and to disgorge any benefits they have received from the

Fraudulent Scheme to OmniArch.

OmniArch has incurred and will continue to incur, significant out-of-pocket expenses and
special damages in its detection, investigation and quantification of the fraud and Iosses
suffered at the hands of the ABSIG Defendants, the proceeds of which benefitted all of
the ABSIG Defendants and the Related Beneficiary Defendants, in an amount to be
proven at the trial of this Action,

Breaches, Negligence and Negligent Misrepresentation by Crowe MacKay

61.

62,

63.

Crowe MacKay represented itself as a reputable firm of professional advisors with
experience and expertise in auditing matters. Crowe MacKay possessed special
knowledge with respect to the financial and operational position of OmniArch and of

American RMBS Equity Fund IV LP.

As a result of its longstanding role as auditor of OmniArch, Crowe MacKay had a
detailed working understanding of the financial and accounting systems used by
OmniArch and American RMBS Equity Fund IV LP and the financial results experienced

by those entities from time to time.

Further, in auditing OmniArch, Crowe MacKay consolidated the financial position and
financial results of OmniArch and American RMBS Equity Fund IV LP in reliance upon
audit reports of American RMBS Equity Fund IV LP prepared by Epperson.
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64, Crowe MacKay, as the auditor of OmniArch, owed duties of care, including duties in
confract, tort, and/or fiduciary duties, to meet the standard of care of professional
accountants and auditors and to comply with the rules of professional conduct of the
Institute of Chartered Accountants of Alberta in performing an audit and review. In
particular, in accepting the appointment as OmmniArch's auditor, Crowe MacKay

undertook to, among other things;

(a) audit OmniArch's financial statements in accordance with Generally Accepted

Auditing Standards ("GAAS") and Canadian Auditing Standards (“CAS”); and

(b)  ensure OmniArch's financial statements presented fairly the financial position of
OmniArch in accordance with GAAS.

65. Further, by engagement letter dated January 4, 2011, Crowe MacKay undertook to:

(@  plan and perform the audit to obtain reasonable assurance about whether the

financial statements were free from material misstatement;

(b) identify and assess risks of material misstatement, whether due to fraud or error,

based on an understanding, in part, of OmniArch’s internal controls;

(¢)  obtain sufficient appropriate audit evidence about whether material misstatements

exist;

(d) form an opinion on OmniArch’s financial statements based on conclusions drawn

from the audit evidence; and

(e) communicate matters required by professional standards, including but not limited
to: fraud and non-compliance with laws and regulations, control deficiencies,

misstatements, significant difficulties and matters arising from the audit.

66.  Crowe Mackay was required to exercise the reasonable degree of care, skill, diligence
and competence expected of an ordinary, reasonable, competent, cautious and prudent

auditor in the circumstances. These duties included, but were not limited to, the duty to:
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(b)
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(d)

(¢)

®

(g)

()

(i)

()

®

-18 -

act with reasonable care, judgment and skill, and carry out its duties in a
competent, skillful, independent and diligent manner in auditing OmniArch’s

financial statements and preparing its audit reports;
comply with all applicable standards of practice in undertaking its audit:
consider fraud in auditing the financial statements of OmmniArch;

make reasonable inquiries and carry out appropriate audit procedures to obtain

sufficient information and knowledge of OmniArch’s operations and activities;

accumulate sufficient and appropriate audit evidence to support Crowe MacKay’s

audit opinions and audit reports;

thoroughly and intelligently assess, analyze and independently corroborate
accumulated information and representations from management, and assess

whether the financial information being reported on was accurate;

exercise professional skepticism in evaluating the sufficiency and appropriateness

of accumulated audit evidence, consistent with the relevant circumstances;

expand its audit procedures when the results of accumulated evidence alerted or
ought to have alerted Crowe MacKay to possible financial statement

misstatements;

obtain reasonable assurance that OmniArch’s audited financial statements were

free of material misstatement;

ensure that OmniArch’s audited financial statements did not contain information

that Crowe MacKay knew, or ought to have known, was false or misleading; and

advise and warn OmniArch of accounting errors, and practices or procedures that

departed from International Financial Reporting Standards ("IFRS").
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67.  In addition, in relying upon audit reports prepared by Epperson with respect to American

RMBS Equity Fund 1V LP, Crowe MacKay was required and had a duty to satisfy itself

that Epperson:;

(2)  was acting in compliance with required ethical and independence requirements;
(b)  was professionally competent; and

(¢)  would allow Crowe MacKay to be involved in Epperson's audit to the extent

necessary to obtain sufficient appropriate audit evidence.

68.  In auditing OmniArch and preparing consolidated audited financial statements, Crowe

MacKay ought to have known that American RMBS Equity Fund IV LP represented a

significant component of the OmniArch consolidated financial statements. Accordingly,

Crowe MacKay was required and had a duty to:

(2)

(b)

(©)
(d)
(¢)

()

(8)

(b)

gain an appropriate understanding of American RMBS- Equity Fund IV LP's

business activities;

consider the risk of American RMBS Equity Fund IV LP's susceptibility to

material financial misstatement due to fraud or error;

review Epperson's working papers related to financial statement risk assessment;
assess the need for further audit procedures in response to significant risks;
evaluate the adequacy of Epperson's audit work;

evaluate whether Epperson obtained sufficient appropriate audit evidence in

support of Epperson's audit report(s);
evaluate the necessity to review all or parts of Epperson's working paper files; and

evaluate the necessity to perform, or to request Epperson to perform, further audit

procedures.

69. In its capacity as auditor, Crowe MacKay raised no concerns with OmniArch regarding:
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71.
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(a) the value of the RMBS Bonds or the lack of Independent Trade Tickets to verify
RMBS Bond transactions through American RMBS Equity Fund IV LP;

(b) the fact that the audited financial statements did not fairly represent OmniArch's

financial position;

(c) the fact that further information or records were required to adequately test or

audit OmniArch's financial statements; or

(@) the independence, competence, adequacy, or involvement of Epperson in

preparing audit reports with respect to American RMBS Equity Fund IV LP.

Crowe MacKay's audit reports for the years of 2011, 2012, and 2013 provided that the
audited financial statements fairly represented OmniArch's financial position, financial
performance, and cash flows, including in relation to American RMBS Equity Fund IV
LP and the RMBS Bonds held on behalf of OmniArch, and stated that;

(a) the audited financial statements were conducted in accordance with GAAS;

(b)  GAAS required Crowe MacKay to plan and perform the audit to obtain
reasonable assurance about whether the financial statements are free from

material misstatement; and

(c) the financial statements present fairly, in all material respects, the consolidated
financial position of OmniArch as at December 31, 2011, December 31, 2012,
and December 31, 2013, and its consolidated financial performance for the years
ending December 31, 2011, December 31, 2012, and December 31, 2013, in
accordance with IFRS.

In its capacity as auditor, Crowe MacKay failed to assess the adequacy of OmniArch's
internal controls and ensure that appropriate steps were taken to adequately test or audit
the Internal Trade Tickets generated by ABSIG on behalf of American RMBS Bquity
Fund IV LP. As a result, Crowe MacKay failed to uncover serious accounting flaws
within American RMBS Equity Fund IV LP, which errors were perpetuated in the

financial statements of OmniArch and which served to mask OmniArch's ongoing issues
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and fraud perpefrated by the ABSIG Defendants through American RMBS Equity Fund
IV LP.

72, In particular, in its capacity as auditor, Crowe MacKay was negligent, in breach of

contract and made negligent representations in failing to, among other things:

(a) perform the audits of OmniArch's financial statements so as to provide reasonable

assurance that the financial statements were free from material misstatement;

(b) perform the audits of OmniArch's financial statements in compliance with GAAS
and/or CAS;

(c) accumulate sufficient knowledge of OmniArch’s business;

(d) evaluate and assess OmniArch's internal controls, and ensure OmniArch adopted,

maintained and followed adequate internal controls to monitor the purchase and

sale of RMBS Bonds on its behalf:

(e) strengthen audit procedures for existing internal control weaknesses and known

risks of misstatement;

6 uncover and disclose the reasonably discoverable material misstatements

regarding the cost and value of the RMBS Bonds;

(g) ensure OmniArch's financial statements complied with recognized accounting

principles and/or OmniArch's own accounting policies;
(h)  reserve or qualify the audit report(s);

(1) apply appropriate consideration of materiality and professional skepticism, and

ensure OmniArch’s financial reporting was IFRS compliant;
§)) require additional information where revenue recognition tests were not satisfied;

(k) examine, under GAAS, CAS and/or IFRS, the purchase and sale transactions for
RMBS Bonds undertaken on behalf of OmniArch;
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(®)
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(®)
(W)

™

(w)

=33 =
undertake a proper risk assessment and examine the risks it had identified;

undertake the necessary inquiries and procedures to confirm the validity of

OmniArch's financial reporting;
adequately supervise and review the work of staff:

act with reasonable care, diligence, integrity, objectivity, professional skepticisim
and judgment expected of ordinary, reasonable, competent, cautious and prudent

auditors in similar circumnstances;

obtain sufficient appropriate evidence to support unqualified audit opinions on

OmniArch’s audited financial statements;

make reasonable inquiries and audit investigations to obtain the necessary
information and knowledge about the financial and operational situation of
OmniArch;

thoroughly assess and analyze the information obtained from its management
about the financial and operational situation of OmniArch with independently

collected audit evidence;

institute and adhere to appropriate testing procedures regarding the inventory of
OmniArch;

properly adopt and apply sampling methods;
properly assess and analyze the financial records of OmniArch;

exercise professional skepticism in evaluating the sufficiency and appropriateness

of accumulated audited evidence, consistent with the relevant circumstances;

probe contradictions, inconsistencies or gaps in audit evidence;
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67)

(2)

(aa)

(bb)

(ce)

(dd)

(ec)

(D)

% I

expand its audit procedures when the results of the accumulated audit evidence
alerted or ought to have alerted Crowe MacKay to possible financial statement

misstatement;

ensure that the audited financial statements did not contain information that

Crowe MacKay knew, or ought to have known, was false or misleading;
identify OmniArch’s overstatements in the audited financial statements;

wrongfully opining that the audited financial statements were fairly stated in all

material respects in accordance with IFRS;

ensure that any statements, representations, or reporting provided by Epperson
and/or the ABSIG Defendants, in respect of the financial and operating position
of American RMBS Equity Fund IV LP were prepared in accordance in IFRS,
American Generally Accepted Accounting Principles, or other accepted

accounting and/or auditing standards;

ensure that any person providing statements, representations, or reporting in
respect of the financial and operating position of American RMBS Equity Fund
IV LP had sufficient qualifications, credentials and/or knowledge to do so in
accordance in IFRS, American Generally Accepted Accounting Principles, or

other accepted accounting and/or auditing standards;

confirm that Epperson, in preparing audit reports with respect to American RMBS

Equity Fund IV LP, satisfied all ethical and independence requirements;

adequately consider the risks of American RMBS Equity Fund IV LP's

susceptibility to material misstatement due to fraud or error;

propetly assess the adequacy of Epperson's audit work with respect to American
RMBS Equity Fund IV LP, including without limitation, whether sufficient
appropriate evidence had been obtained by Epperson to support the contents of

Epperson's audit report(s);
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74.

3.

76.
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(g8) review Epperson's working paper files with respect to American RMBS Equity

Fund IV LP, despite circumstances warranting such review;

(bh)  perform further audit procedures, or require Epperson to perform further audit
procedures, to address known audit risks and obtain sufficient appropriate audit

evidence in support of Epperson's audit report(s);

(i)  improperly relying on statements, representations, or reporting provided by the
ABSIG Defendants and/or Epperson with respect to the financial and operating
position of American RMBS Equity Fund I'V LP; and

()  such further and other particulars as may be proven at the Trial in this Action.

Crowe MacKay knew or ought to have known that OmniArch would be relying on the
audited financial statements prepared by Crowe MacKay and on the representations made

by Crowe MacKay.

Crowe MacKay's breaches resulted in the overstatement of value of the RMBS Bonds
held on behalf of OmniArch and the OCC Bondholders. Had Crowe MacKay performed
its audits of OmniArch's financial statements in accordance with the applicable
accounting standards, it would have discovered that the purchase and sale of RMBS
Bonds through American RMBS Equity Fund IV LP could not be reconciled with the
value of RMBS Bonds held on behalf of OmniArch, and that the financial statements

materially misrepresented OmniArch's financial position and financial performance.
¥ P p p

Crowe MacKay knew, or ought to have known, that it was reasonably foreseeable that a
breach of Crowe MacKay’s duties of care, a breach of Crowe MacKay’s contract, and
negligent misrepresentation would result in injury to OmniArch and any purchaser of
OmniArch.

As a direct result of Crowe MacKay’s negligence, breach of contract and negligent
misrepresentations described herein, OmniArch has suffered damages and losses in the
amount of $49,384,625 USD, or such further or other amount as may be proven at the

Trial of this Action.
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78.

79.

80.
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As a result of Crowe MacKay's breaches, OmniArch was required to enter CCAA

proceedings as the actual value of the RMBS Bonds was discovered.

In addition, Crowe MacKay has conducted itself in'a manner that disentitles it to retain
the compensation it received from OmniArch. Based on the above, OmniArch received
no value for the services Crowe MacKay provided and the compensation received by

Crowe MacKay from OmniArch should be returned.

Crowe MacKay's negligence and breach of contract caused damages to OmniArch which
damages were a reasonably foreseeable consequence of those breaches. Due to Crowe
MacKay's breaches and negligence, OmniArch's financial position was overstated, which
overstatement was relied upon by OmniArch to induce investors to purchase bonds. In
addition, the overstatement of OmniArch's financial position ultimately resulted in
OmuniArch having to apply for CCAA protection and cease operating its business,

causing OmniArch to suffer a loss of expectation or loss of opportunity.

The particulars of such losses and damages are not yet fixed and will be provided prior to

trial,

Breaches, Negligence, and Misrepresentations by Epperson

81.

82.

Epperson represented himself as a Certified Public Accountant and as an independent and
reputable financial advisor with experience and expertise in auditing matters with respect
to his position as professional accountant and auditor of American RMBS Equity Fund
IV LP. Epperson possessed special knowledge with respect to the financial and
operational position of American RMBS Equity Fund IV LP as managed by the ABSIG

Defendants,

As the professional accountant and auditor with respect to American RMBS Equity Fund
IV LP, Epperson owed duties of care, including duties in contract, tort, and/or fiduciary
duties to OmniArch LP as the sole limited partner and beneficiary of American RMBS
Equity Fund IV LP, to meet the standard of care of professional accountants and auditors

and comply with the applicable rules of professional conduct in performing an audit and
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84.
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review and providing reporting on the financial and operational position of American

RMBS Equity Fund IV LP to OmniArch or OmniArch's anditors.

In reporting on the audited financial position of American RMBS Equity Fund IV LP to
OmniArch and OmniArch's auditors, Epperson expressly and mmpliedly agreed and
consented that his report would be relied upon and assist OmniArch's auditors in the

formation of an audited opinion on the financial statements of OmniArch.

Epperson was required to exercise the reasonable degree of care, skill, diligence and
competence expected of an ordinary, reasonable, competent, cautious and prudent
accountant and auditor in the circumstances. These duties included, but were not limited

to, the duty to;

(a) act with reasonable care, judgment and skill, and carry out his duties in a
competent, skillful, independent and diligent manner in reporting on the financial

and operational position of American RMBS Equity Fund IV LP;

(b) comply with all applicable standards of practice in undertaking his accounting and
audit of American RMBS Equity Fund IV LP, including without limitation,

accounting and auditing standards generally accepted in the United States;

(c) ensure that he was acting in compliance with required ethical and independence
requirements, and was professionally competent to prepare and audit the financial

statements of American RMBS Equity Fund IV LP;

(d)  consider fraud in preparing and auditing the financial statements of American

RMBS Equity Fund IV LP;

(e) make reasonable inquiries and carry oul appropriate audit procedures to obtain
sufficient information and knowledge of American RMBS Equity Fund IV LP's

operations and activities;

H accumulate sufficient and appropriate audit evidence to support his opinions and

reports;
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(2)

(h)

)

(k)

0

w7 -

thoroughly and intelligently assess, analyze and independently cotroborate
accumulated information and representations from management, including the
ABSIG Defendants, and assess whether the financial information being reported

on was accurate;

exercise professional skepticism in evaluating the sufficiency and appropriateness

of accumulated audit evidence, consistent with the relevant circumstances;

expand his audit and/or review procedures when the results of accumulated
evidence alerted or ought to have alerted him to possible financial statement

misstatements;

obtain reasonable assurance that American RMBS Equity Fund IV LP's financial

statements and/or reports were free of material misstatement:

ensure that information provided to OmniArch and/or Crowe MacKay, as auditors
of OmniArch, did not contain information that he knew, or ought to have known,

was false or misleading; and

advise and warn OmniArch and/or Crowe MacKay of accounting errors, and

practices or procedures that departed from accepted accounting standards.

In his capacity as accountant and auditor of American RMBS Equity Fund IV LP,

Epperson raised no concerns with OmniArch regarding;

(a)

(b)

(©

any relationships which may have affected his independence;

the value of the RMBS Bonds or the lack of Independent Trade Tickets to verify
RMBS Bond transactions conducted through American RMBS Equity Fund IV
LP;

the fact that the audited financial statements did not fairly represent OmniArch's

financial position with respect to American RMBS Equity Fund IV LP; or
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the fact that further information or records were required to adequately report on
the position of American RMBS Equity Fund IV LP and its effect on the audit of

OmniArch's financial statements.

86.  To the contrary, in reporting on the audited financial and operational position of

American RMBS Equity Fund IV LP, Epperson represented to OmniArch and
OmniArch's auditors that:

()

(b)

(c)

(d)

(e)

()

(2)

(0

he had implemented audit procedures to mitigate risk in audit areas assessed to be
of high risk, including confirming the existing of investments in RMBS Bonds

and testing for valuation and impairment;

he had reviewed matters affecting identification of intercompany transactions and

account balances and confirm those amounts;

he had complied with the ethical requirements of the Certified Public Accountants

of California, including independence and professional competence;

he had identified no areas of significant risk of material misstatement of the

financial statements of OmniArch, due to fraud or error;
he had identified no uncorrected misstatements of the financial statements:

he had communicated any indicators of possible management bias, fraud, or
suspected fraud where the fraud resulted in a material misstatement of financial

information;

he identified no significant deficiencies in internal control for American RMBS
Equity Fund IV LP in key functional areas, including RMBS investment

purchases and disposals; and

there were no other matters relevant to the audit of OmniArch that should be

brought to the attention of OmniArch or its auditors.
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87.  In his capacity as accountant and auditor of American RMBS BEquity Fund IV, Epperson

failed to assess the adequacy of any internal controls and take any steps to adequately test

or audit the Internal Trade Tickets generated by ABSIG on behalf of American RMBS

Equity Fund IV LP as representative of purchases and sales of RMBS Bonds on behalf of

OmniArch. As a result, Epperson failed to uncover serious accounting flaws within

American RMBS Equity Fund IV LP, which errors were perpetuated in the financial

statements of OmniArch and which served to mask OmniArch's ongoing issues and fraud

perpetrated by the ABSIG Defendants throngh American RMBS Equity Fund IV LP.

88.  In particular, Epperson was negligent, in breach of confract and made negligent

representations in failing to, among other things:

(@)
(b)

(©

(@

(€)

®

(8)

(h)

act in compliance with required ethical and independence requirements;
disclose any relationships which may have affected his independence;

perform the audits of American RMBS Equity Fund TV LP's financial statements
80 as to provide reasonable assurance that the financial statements were free from

material misstatement;

evaluate and assess American RMBS Equity Fund IV LP's internal controls, and
ensure American RMBS Equity Fund IV LP adopted, maintained and followed
adequate internal controls to monitor the purchase and sale of RMBS Bonds on

behalf of OmniAzrch;

strengthen audit procedures for existing internal control weaknesses and known

risks of misstatement;

uncover and disclose the reasonably discoverable material misstatements

regarding the cost and value of the RMBS Bonds;

ensure American RMBS Equity Fund IV LP's financial statements complied with

recognized accounting principles and/or its own accounting policies;

reserve or qualify the audit report(s);
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()

(0)

(p)

(q)

(r)

()
(®)
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apply appropriate consideration of materjality and professional skepticism, and
ensure American RMBS Equity Fund IV LP’s financial reporting was IFRS

compliant;
require additional information where revenue reco gnition tests were not satisfied;

examine the purchase and sale transactions for RMBS Bonds undertaken by
American RMBS Equity Fund IV LP on behalf of OmniArch;

undertake a proper risk assessment and examine the risks he had identified;

undertake the necessary inquiries and procedures to confirm the validity of

American RMBS Equity Fund IV LP's financial reporting;
adequately supervise and review the work of staff:

act with reasonable care, diligence, integrity, objectivity, professional skepticisim
and judgment expected of ordinary, reasonable, competent, cautious and prudent

auditors in similar circumstances;

make reasonable inquiries and audit investigations to obtain the necessary
information and knowledge about the financial and operational situation of

American RMBS Equity Fund IV LP;

thoroughly assess and analyze the information obtained from its management
about the financial and operational situation of American RMBS Equity Fund IV

LP with independently collected audit evidence;

institute and adhere to appropriate testing procedures regarding the inventory of
Ainerican RMBS Equity Fund 1V LP;

propetly adopt and apply sampling methods;

properly assess and analyze the financial records of American RMBS Equity
Fund IV LP;
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90.
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(u)  exercise professional skepticism in evaluating the sufficiency and appropriateness

of accumulated audited evidence, consistent with the relevant circumstances;

(v)  accumulate sufficient appropriate audit evidence in support of the contents of its

audit report(s);
(w)  probe contradictions, inconsistencies or gaps in audit evidence;

x) expand its audit procedures when the results of the accumulated audit evidence

alerted or ought to have alerted him to possible financial statement misstatement;

() ensure that the audited financial statements of OmniArch and American RMBS
Equity Fund IV LP did not contain information that he knew, or ought to have

known, was false or misleading;

(2) identify overstatements in the audited financial statements of OmniArch and

American RMBS Equity Fund IV LP; and
(aa)  such further and other particulars as may be proven at the Trial in this Action.

Epperson knew or ought to have known that OmniArch would be relying on the audited
financial statements prepared by him and by Crowe MacKay and on the representations
made by him and by Crowe MacKay in relation to the purchase and sale of RMBS Bonds
on behalf of OmniArch.

Epperson's breaches resulted in the overstatement of value of the RMBS Bonds held by
American RMBS Equity Fund IV LP on behalf of OmniArch and the OCC Bondholders.
Had Epperson performed his audit and reported on the financial statements of Ametican
RMBS Equity Fund IV LP in accordance with the applicable accounting standards, he
would have discovered that the purchase and sale of RMBS Bonds through American
RMBS Equity Fund IV LP could not be reconciled with the value of RMBS Bonds held
by American RMBS Equity Fund IV LP on behalf of OmniArch, and that the financial
statements materially misrepresented the financial position and financial performance of
both American RMBS Equity Fund IV LP and OmniArch.
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92,

93,

94.

Q5.

96.

=37 «

Epperson knew, or ought to have known, that it was reasonably foreseeable that a breach
of his duties of care, a breach of his contract, and negligent misrepresentation would

result in injury to OmniArch and any purchaser of OmniArch.

As a direct result of Epperson's negligence, breach of contract and negligent
misrepresentations described herein, OmniArch has suffered damages and losses in the
amount of $49,384,625 USD, or such further or other amount as may be proven at the

Trial of this Action.

As a result of Epperson's breaches, OmniArch was required to enter CCAA proceedings
as the actual value of the RMBS Bonds was discovered.

In addition, Epperson has conducted himself in a manner that disentitles him to retain any
compensation he received from OmniArch. Based on the above, OmniArch received no
value for the services Epperson provided and any compensation received by Epperson

from OmniArch should be returned.

Epperson's negligence and breach of contract caused damages to OmniArch which
damages were a reasonably foreseeable consequence of those breaches. Due to
Epperson's breaches and negligence, OmniArch's financial position was overstated,
which overstatement was relied upon by OmniArch to induce investors to purchase
bonds. In addition, the overstatement of OmniArch's financial position ultimately resulted
in OmniArch having to apply for CCAA protection and cease operating its business,

causing OmniArch to suffer a loss of expectation or loss of opportunity.

The particulars of such losses and damages are not yet fixed and will be provided prior to

trial.

Unjust Enrichment

O

All of the Defendants have been unjustly enriched by the wrongful acts and omissions

described herein, OmniArch suffered a corresponding deprivation, for which there is no

juristic reason. As a result, OmniArch is entitled to a constructive trust and disgorgement

with respect to such enrichment, which includes:
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(b)

()
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any amounfs received by the ABSIG Defendants in connection with the purchase

and sale of RMBS Bonds on behalf of OmniArch;

any compensation received by Crowe MacKay and Epperson for audit and review

services provided to OmniArch; and

such other amounts as shall be proven at the Trial of this Action.

Real and Substantial Connection

98. There is a real and substantial connection between the Province of Alberta and the facts

on which the Action is based, in particular:

(2) the claim relates to contracts and investments made in Alberta and Canada and
governed by Alberta law;

(b)  the claim relates to loss and damages incurred by OmniArch and its investors and
creditors in Alberta and Canada;

(c) the claim is made in connection with ongoing CCAA proceedings before the
Court of Queen's Bench of Alberta;

(d)  the claim relates to breaches of fiduciary duty and breach of the standard of care
in Alberta;

(e) the Defendants who are resident outside of Alberta are necessary and proper
parties; and

§3) such further grounds as may be necessary to demonstrate in the course of this
Action,

Remedy sought:

99.  Wherefore the Plaintiffs claim as against the Defendant, American RMBS Equity Fund

IV LP:
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(b)

.V

‘An order lifting the stay of proceedings in the CCAA Action as against American
RMBS Equity Fund IV LP for the limited purpose of this Action, if necessary;

Such further and other relief as this Honourable Court deems just,

fx

100.  The Plaintiffs claim as against the ABSIG Dei%ndants:

(a)

(b)

()

(d)

(€)

®

(8)

Damages in the amount of $49,384,625 USD, to be converted to Canadian

currency, or such further or other amount as may be proven at trial;

An accounting and disgorgement of and/or a constructive trust over all assets,
effects and property of each of the ABSIG Defendants, including interest in any
accounts and of all money had or received by the ABSIG Defendants or any
person on their behalf and all dealings and transactions among the ABSIG
Defendants, and an order declaring that OmniArch is permitted to trace monies
fraudulently obfained from OmniArch into and through any financial institution
accounts or deposit facilities in the names of the ABSIG Defendants, respectively,

and into any assets purchased by the ABSIG Defendants with those monies:

Special damages arising out of the detection, investigation and quantification and
recovery of the fraud, losses, and consequential losses suffered by OmniArch in

an amount to be proven at trial;

Punitive and exemplary damages in the amount of $250,000 against each of the
ABSIG Defendants; ‘

Pre-judgment and post-judgment interest in accordance with the Judgment

Interest Act;
Costs of this action on a solicitor and client basis; and

Such further and other relief as this Honourable Court deems just.

101, The Plaintiffs claim as against the Related Beneficiary Defendants:
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(a)

(b)

(c)

(d)

102.  The Plaintiffs claim as against Crowe MacKay and Epperson: N~ o 0

(2)

(b)
(©)
(d)

-35-

An accounting and disgorgement of and/or a constructive trust over all assets,
effects and property of each of the Related Beneficiary Defendants, including
inferest in any accounts and of all money had or received by the Related
Beneficiary Defendants or any person on their behalf, and an order declaring that
OmniAxrch is permitted to trace monies fraudulently obtained from OmniArch into
and through any financial institution accounts or deposit facilities in the names of
the Related Beneficiary Defendants, respectively, and into any assets purchased

by the Related Beneficiary Defendants with those monies;

Pre-judgment and post-judgment interest in accordance with the Judgment

Interest Act;
Costs of this action on a solicitor and client basis; and

Such further and other relief as this Honourable Court deems just.

L

)
1

o {)..qv\
Judgment or damages for losses suffered as a result of breach of éontract, and/or
negligence and/or for negligent misrepresentation in the amount of $49,384,625
USD, to be converted to Canadian currency, or such further or othe}r amount as

may be proven at trial;
Restitution of all professional fees received from OmniArch since 2011;
Interest calculated pursuant to the Judgment Interest Act, RSA 2000, c. J-1;

Costs of this action on a solicitor and client basis, or such other basis as this

Honourable Court deems just; and;

Such further and other relief as this Honourable Court deems just.
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NOTICE TO THE DEFENDANT(S)

You only have a short time to do something to defend yourself against this claim:
20 days if you are served in Alberta
1 month if you are served outside Alberta but in Canada
2 months if you are served outside Canada.,

You can respond by filing a statement of defence or a demand for notice in the office of
the clerk of the Court of Queen's Bench at Calgary, Alberta, AND serving your statement
of defence or a demand for notice on the plaintiff's(s') address for service.

WARNING

If you do not file and serve a statement of defence or a demand for notice within your time
period, you risk losing the law suit automatically. If you do not file, or do not serve, or are
late in doing either of these things, a cowrt may give a judgment to the plaintiff(s) against
you.
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COURT OF QUEEN'S BENCH OF ALBERT9OF .- -

G TAA

CALGARY

OMNIARCH CAPITAX. CORPORATION,
OMNIARCH MANAGEMENT CORPORATION,
OMNIARCH FIXED INCOME LIMITED
PARTNERSHIP, and OMNIARCH FIXED INCOME
G.P. LTD.

MARK BISHOP, CRAIG CHANG, LISA DUEHRING,
ANNIKA OLBIN, AMERICAN RMBS EQUITY
FUND IV LP, ABS INVESTMENT GROUP, LLC,
ABS MANAGEMENT GROUP, LLC, J. THOMAS
EPPERSON, J THOMAS EPPERSON CPA AN
ACCOUNTANCY CORPORATION, J THOMAS
EPPERSON & CO INC, 982 MEDIA LLC,
OUTSOURCE MEDIA GROUP LLC operating as
OMG LLC, AMERICAN DATA NETWORK INC.,
OPTIMUS SOCTIALLY RESPONSIBLE
INVESTMENTS LTD., OPTIMUS ¥ONDER AB,
TEAM NATION INVESTMENT FUND I LP, MAIN
STREET FILMS INC., TWELVE NINE LLC, and
CROWE MACKAY LLP (formerly MACKAY LLP)

AFFIDAVIT OF ATTEMPTED SERVICE

BENNETT JONES LLP
Barristers and Solicitors

4500 Bankers Hall East - R I
855 2ud Street SW G 2 b, AUF
Calgary, Alberta T2P 4K7

Telephone No.: 403-298-4456
Fax No.: 403-265-7219
Client File No.: 62274.28

i
i
i
1
Attention: Munaf Mohamed 1
|
{
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AFFIDAVIT OF Wﬁ?& %W
Sworn anm _[(:Q , 2017
I, Mfﬂﬂéﬁ Cosy WIESA in the state of California, United States of

Anmerica, swear that:

1. I am an employee of First Legal, and have personal knowledge of the matters deposed to
here except where otherwise stated to be based on information and belief, in which case T

verily believe such information fo be true,

2. I attempted to locate and personally serve Mark Bishop with a copy of the Statement of
Claim, filed in this matter on April §, 2017 and Order for Service Ex Juris, filed on May
9, 2017, together with a covering letter addressed to Mark Bishop at 64 Ritz Cove Dr.,
Dana Point, California, U.S.A., 92629, as follows:

(a) On May 12, 2017 at approximately 8:38 p.m., T aftended at 64 Ritz Cove Dr.,
Dana Point, California, U.S.A., 92629, There was no answer at the door of the

residence, no activity inside, and no lights on.

(b)  On May 13, 2017 at approximately 7:30 a.m., I attended again at 64 Ritz Cove
Dr., Dana Point, California, U.S.A., 92629, there was 1o answer af the door and

1o activity was seen or heard within the residence.

(c) On May 13, 2017 at approximately 7:50 p.m., I attended again at 64 Ritz Cove
Dr., Dana Point, California, U.S.A., 92629, there was no answer at the door, but
lights were on in the residence and T heard a dog barking. After I knocked on the

door, the lights were turned off in the residence and the dog stopped barking.

(d)  On May 14, 2017 at approximately 2:20 p.m., I attended again at 64 Ritz Cove
Dr., Dana Point, California, U.5.A., 92629, but my access to the front doar of the
residence was blocked by a locked gate. I knocked on the garage door fo the

residence but there was no answer,
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3. On the basis of the foregoing, I believe that personal serviee of Mark Bishop at the above
noted address is impractical,
SWORN BEFORE ME at )
California, this )
day of 2017 )
) s e e mmere s -
) ) e
) .
Notary Public for the State of California ) NW ; W
(sealed) ) MM
)
)

STATE OF CALIFORNIA, COUNTY OF Oﬂﬂgﬁ
Subscribed and sworn ta (or affirmed) before fHe on this
I;L_day of Zo_ﬂ_by ‘A’VHWTH ong

praved to me on the basis of sat| factory evidence to ha
the person(s) who ap%m&
A
i e
Signature of Notary LN 4

O
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1701-04741
COURT OF QUEEN'S BENCH OF ALB
CALGARY

OMNIARCH CAPITAYL CORPORATION,
OMNIARCH MANAGEMENT
CORPORATION, OMNIARCH FIXHD
INCOME LIMITED PARTNERSHIP, and
OMNIARCH FIXED INCOMI G.P, LTD,

W,
Bl
%@%c/

A

MARIS BISHOP, CRAIG CHANG, LISA
DURHRING, ANNIKA OLBIN, AMERICAN
RNMBE LEQUITY FUND IV LP, ABS
INVESTMENT GROUR, LLC, ABY
MANAGEMONT  GROUP, LLC, T,
THOMAS EPPUIRSON, J THOMAS
EPPIREON CPA AN ACCOUNTANCY
CORPORATION, J THOMAS TPPERSON
& C0 INC., 982 MEDIA LLC, OUTSOURCE,
MEDIA GROUP LLC operating as OMG
LLC, AMERICAN DATA NETWORK ING,,
OPTIMUS  SOCIALLY . RISPONSIBLYE
INVESTMENTS LTD,, OPTIMUS FONDILR
AB, TEAM NATION INVESTMINT FUND
IM LP, MAIN STREET WLMS INC,
TWELVE, NINE LLC, and CROWE
MACKAY LLE (formerly MACKAY LLP)

ORDIR FOR SUBSTITUTIONATL
SERVICE,

BIONNETT JONES LLP
Barrlsters and SoHaltons
4500 Banksts Hatl Bost
855 2nd Styeot SW
Calgury, Albetta. T2P 41C7:

Attentton! Munaf Mohsmed
Talephone No,: 403-298-4456 &,
Tax No,: 403-265.7210 )
Client File No.: 62274.28
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DATT, ON WHICH ORDER WAS T H , 2017
PRONOUNCED;

LOCATION OF HEARING OR TRIAL:  Calpary, Allbertn

NAME OF MASTIR. B
WIHO MADE THIS ORDER; LRGN

"UPON THE EX PARTRE APPLICATION of the Plaintifly; AND UPON READING the Affidavit

of Tay Modi, swom June 13, 2017, to be filed; AND UPON READING the Affidavit of
Attempted Service on Made Bishop, sworn June 12, 2017, end the Affidavit of Attempled
Sarvice on J, Thomas Epperson, sworn June 9, 2017, both to be filed; AND UPON notlhg the
Otder for serviee ex jurds of Defendants located outside of Canade granted and filed 10 this
Aotion on May 9, 2017 (the "Order for Service Fx Juris"); AND UPON heating counsel for the
Plaintiffs; AND UPON il appeaing that prompt personal service on the Defendants, Ml
Bishop and J. Thomag Epperson, 19 impractieal; AND UPON it appesting thet the diternative
mmethod of service awthorized herein 1 likely to bring the Statement of Clatm snd Ordar for
Sevvice By Jurty in thiz Action {o the attention of these Dofendaints;

TT'IS HEREBY ORDERED AND DECLARED TEAT:
I The Statement of Claim and Order for Sexvice Ty Juris filed in this Action may be gerved
ot the Defendants, Mark Bishop and J. Thomes Eppetson, by emailing coples of those
doouments, together with a copy of this Order, in PDF format e follows:

(8 to Matk Bishop atmailtobishop@pmail.com;

(b)  toJ. Thomas Eppetson st epperii@email.com,

2, Service by email it accotdanoe with pacapgeaph 1 of this Order 19 deemed effeoted- 7 days
after the emeil has been sent fo the tespective Defendunt, rogardless of whether the email is

tecelved, opened, ot vetalned,

3, Upon effectlng sotvice i sccordancs with this Order, the Pllnilfy may setve these
Defendants with such fcther Court or other doouments as relate to the within matter {n the sante
manner g9 sol ouk in parageaphs 1 aad 2 above, without farther Order,

WELEQATMG227M00026\ 8034701 v1
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4, Adler souviee is effectod In accordance with this Order, the Defendants hereln shall have 2
manths to file and serve on the Pluinttffs any Statement of Defance ot Demand for Notles in this
mattet,

8, In the ovent that a Defondant does not file and serve n Stalement of Defence or Demand
Tor Notice in thiy matter within the time set out herein, the Platntffs are given leave to proceed
with Noting n Defauli or Default Judgment without further notice and without further Order of
this Honourable Coutt,

6, Rule 6,13 1y watved,

' ﬂ MOGOBA, -

VISLEGALNIGR2ZTINI002ZE\ B34 T0 v L
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1701-04741

a

COURT OF QUEEN'S BENCH OF ALBERTA
CALGARY

OMNIARCH CAPITAL CORPORATION,
OMNIARCH MANAGEMENT CORPORATION,
OMNIARCH FIXED INCOME LIMATED
PARTNERSHIP, and OMNIARCH FIXED
INCOME G.P. LTD.

. MARK BISHOP, CRAIG CHANG, LISA

DUEHRING, ANNIKA OLBIN, AMERICAN
RMBS EQUITY FUND IV LP, ABS
INVESTMENT GROUP, LLC, - ABS
MANAGEMENT GROUP, LLC, J. THOMAS
EPPERSON, J THOMAS EPPERSON CPA AN
ACCOUNTANCY CORPORATION, J THOMAS
EPPERSON & CO INC, 982 MEDIA LLC,
OUTSOURCE MEDIA GROUP LLC operating as
OMG LLC, AMERICAN PATA NETWORK INC.,
OPTIMUS SOCIALLY RESPONSIBLE,
INVESTMENTS LTD., OPTIMUS FONDER AB,
TEAM NATION INVESTMENT FUND I LP,
MAIN STREET FILMS INC., TWELVE NINE
L1C, and CROWE MACKAY LLP (formerly
MACKAY LLP)

AFFIDAVIT OF SERVICE

i

BENNETT JONES LLP
Barristers and Solicitors
4500 Bankers Hall East
855 2nd Strest SW
Calgary, Alberta T2P 4K7

Attention: Munaf Mohamed
Telephone Na.: 403-298-4456
Fax No.: 403-265-7219
Client File No.: 62274.28
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AFFIDAVIT Or SARAH ZNAK

Sworn on June 20,2017
I, SARAH ZNAK, of Chalgary, Alberta, SWEAR AND SAY THAT:

1. I am employed by Bennett Jones Services Limited Partnership, a services limited

2 On June 14, 2017, I served Mark Bishop with true copies of the Statement of Claim filed
in this Action on April 5, 2017, the Ouder for Service Ex Juris filed in this Action on May 9,
2017, and the Order for Substitutional Service filed in this Action on June 14, 2017, by sending

said documents in PDF format to Mark Bishop by email at mailtobishop@gmail.com.

3 Attached hereto and marked as Exhibit "1" is 5 copy of that email with enclosures, I did

not receive any bounceback notification for this emai,

SWORN BEFORE ME at Calgary,

in and for the Province of Alberta

)
Alberta, this 20t day of June, 2017 )
A CommiSsioner for Oathg ) SARAH ZNAK
)
)

Clara J. Mackey

Barrister & Salicitor .
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STOCKHOLMS TINGSRATT Dagbok Mélnummer: T 11576-13
Utskriftsdatum Malgrupp: 10
2017-10-30 Maltyp: 42
Organisatorisk enhet: Avdelning 5, Enhet 51 Sambandsmal:
Inkommandedatum: 2013-08-09 Plockgallras: 2025
Avgorande
Datum Avgorandetyp Utgang Innehall Overklaganden
2013-08-13 BESLUT Interimistiskt beslut Ovrigt
2013-10-04 BESLUT Interimistiskt beslut Ovrigt Overklagat
2014-04-10 DOM Ovrigt
Aktorer
1 Scientia Fund Managment AB, 556739-2849 Kérande
Ombud: Advokat Johan Gregow
Ombud: Jur.kand. Carl Rother-Schirren
2 Asama Aktiebolag (tidigare Strategi Placering i Skandinavien AB), Svarande
556860-5082
Ombud: Advokat Olof Hildebrand
Saken
yrkande om interimistiskt forbud
Hiindelser
Nr  Datum Aktbilaga Héndelsetext Bevakningsdatum Samband
1 2013-08-09 1 Stamningsansokan
2 2013-08-09 2-20 Bilaga 1-19 till stimningsansékan
3 2013-08-09 21 Registreringsbevis
4 2013-08-09 22 Fullmakt
5 2013-08-09 Ans avg betald/kassakvitto
6 2013-08-13 23 BESLUT - Scientia Fund Managment AB,
Strategi Placering i Skandinavien AB
7 2013-08-13 AD 23 till kdnomb (e-post), Ab 23 och 1 till MD
och KO.
Ab 23 (inkl. ab 1-21) till svd (delges)
8 2013-08-13 24 Samtal med kdn-ombudet adv. Gregow, som
begér att kdranden genom egen forsorg ska fa
delge det interimistiska beslutet i aktbil. 23
genom stimningsman, alternativt att tingsrétten
ska direkt forsoka delge beslutet genom
stimningsman. Anna Bladh Redzic OBS:
Anteckning, aktbil. 24 utgér.
9 2013-08-14 BESLUT: Tingsrétten medger att Scientia Fund
Management AB genom egen forsorg forsoker
delge Strategi Placering i Skandinavien AB
beslut enligt aktbil. 23. Scientia Fund
Management AB ska senast den 23 augusti 2013
inkomma med bevis om delgivning.
/Tingsfiskalen Anna Bladh Redzic
10  2013-08-14 Dagboksblad 6versént per e-post till adv.
Gregow.
Fup bilaga 2 4 5
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11

12

13

14

15
16
17

18
19
20
21

22

23
24

25

26
27
28

29

30
31
32

33

2013-08-22

2013-08-30

2013-08-30

2013-08-30

2013-08-30
2013-08-30
2013-09-06

2013-09-10
2013-09-10
2013-09-10
2013-09-12

2013-09-26

2013-09-27
2013-09-30

2013-10-01

2013-10-01
2013-10-02
2013-10-04

2013-10-24

2013-10-24
2013-10-25
2013-10-25

2013-10-28

25-26

27

28
29
30

31
32-39
40
41

42
43

44

45

46

47

Dagbok Mélnummer:

Utskriftsdatum Malgrupp:
2017-10-30 Miltyp:

Skrift fr kndomb Gregow samt delgivn.bevis
(mail)

Ab 26 inkom i original.

Advokat Olof Hildebrand (uppgivet omb. for
svdn) begérs och ges anstand till den 6.9 med
yttande Iver det interimistiska beslutet/ TN

Ombudsanmalan for sdn fr advokat Olof
Hildebrand

Fullmakt
reg.bevis sdn

Skrift fr svdnomb ang svaromalet kommer att
inkomma senast den 10 september 2013 FAX

Svaromal
Bilagor till ab 31
Fullmakt sdn

Skrivelse, Scientia Fund Managment AB genom
Advokat Johan Gregow. Kopia till Advokat Olof
Hildebrand. Ab 31-39 oversint

Samtal fr Johan Gregows sekr som begér anstand
med att inkomma med yttrande till i morgon den
27/9.

Yttrande fr kdnomb Gregow E-post

Skrivelse, Strategi Placering i Skandinavien AB
genom Advokat Olof Hildebrand. Kopia till
Advokat Johan Gregow. Kopia av ab 42
oversind

Yttrande/grunder for skadestdndsyrkandet samt
prel bevisuppgift fr kdnomb Gregow FAX

Original ab 42 inkom
Original ab 44 inkom

BESLUT - Scientia Fund Managment AB,
Strategi Placering i Skandinavien AB -- Exp ab
45 till kdnomb --- Exp ab 45+44 fev yttr sd
131025 till svdnomb

OVERKLAGANDE frén Scientia Fund
Managment AB genom ombudet Olof
Hildebrand av BESLUT 2013-10-04

Overklagandet aktbilageras
Exp akten till Marknadsdomstolen

Begiran om anstand fr svdnomb Hildebrand till
den 15 november 2013.

Ab 47 med beviljat anstdnd mailad till svdomb
Hildebrand.//EO
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34

35

36

37
38
39

40

41

42
43

44

45
46
47

48
49
50
51
52

53

54
55

2013-11-18

2013-11-18

2013-12-03

2014-02-04
2014-02-05
2014-02-13

2014-02-25

2014-03-05

2014-03-06
2014-03-06

2014-04-10

2014-04-10
2014-04-10
2014-04-10

2014-04-11
2014-04-14
2014-05-06
2014-05-06
2014-05-14

2014-05-14

2014-05-14
2014-05-14

48

49

50

51

52

53-54

55

56

57

Dagbok Mélnummer:

Utskriftsdatum Malgrupp:
2017-10-30 Miltyp:

Skrift fr svdnomb Hildebrand ang han inte lédngre
foretrader som ombud for svdnbolaget FAX

Skrivelse, Strategi Placering i Skandinavien AB.
Kopia till Advokat Johan Gregow. Kopia av
aktbilaga 48 Gversént.

Skrivelse, Scientia Fund Managment AB genom
Advokat Johan Gregow. Kopia till Strategi
Placering i Skandinavien AB.

Protokoll fran Marknadsdomstolen.
Akt ater fr Marknadsdomstolen

Kdn (omb) meddelar att man avser inkomma
med inlaga i malet, rérande bl.a. malets fortsatta
hadlaggning, senast den 21.2 / TN

Skrivelse, Scientia Fund Managment AB genom
Advokat Johan Gregow.

Yttrande 6ver ab 52 samt kostnadsriakning fr
kdnomb J Gregow
Original ab 53-54 inkom

Skrivelse, Asama Aktiebolag (tidigare Strategi
Placering i Skandinavien AB). Kopia till
Advokat Johan Gregow. Kopia av aktbilaga
53,54 oversant.

DOM - Scientia Fund Managment AB, Asama
Aktiebolag (tidigare Strategi Placering i
Skandinavien AB)

Dom exp bada parter. Konsumentverket
Originaldom till arkiv.

Skrivelse, Asama Aktiebolag (tidigare Strategi
Placering i Skandinavien AB). Kopia av
aktbilaga 56 dversént.

Meddelande om FD exp sdn
Arkivet har tagit emot originaldom.
LK exp Konsumentverket

akt till arkiv

Samtal fran arkivet ang utlimnande av
bankgaranti i original. Kdranden 6nskar hdmta
bankgarantin pa tingsrétten.

BESLUT: Bankgarantin i original far aterlimnas
till kdranden. Kopia bevaras i akten. / Tomas
Norstrom

Arkivet har mottagit akt.

Bankgaranti returneras till kirandeombudet med
rek brev.

Fup bilaga 2
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STOCKHOLMS TINGSRATT Dagbok Mélnummer: T 11576-13
Utskriftsdatum Malgrupp: 10
2017-10-30 Miltyp: 42

Gallringsbara aktbilagor

41, 43,49 - 50, 52, 55, 57
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Ashurst Advokatbyr AB
Jakobsgatan 6

Box 7124

SE-103 87 Stockholm

Tel +46 (0)8 407 24 00
Stockholm den 9 augusti 2013 Fax +46 (0)8 407 24 40

www.ashurst.com
Org.nr 556579-6439 Sate Stockholm

Med bud STOCKHOLMS TINGSRATT

istrering och kassan >
Registrering ocn wassa NPy

Stockholms tingsratt

Scheelegatan 7 Ink ng ﬁ g ;
104 20 Stockholm % “3 :}é 'g

Akt ............... Gagovsssaruneune sTovoa0
BRADSKANDE JOTSIN ISR S\

Stamningsanstékan och begdran om interimistiskt forbud

Sgkande: Scientia Fund Management AB, org. nr. 556739-2849, Engelbrektsgatan 26, 411 37
Goteborg

Ombud: advokaten Johan Gregow och jur. kand. Carl Rother-Schirren, Ashurst Advokatbyrd AB,
Box 7124, 103 87 Stockholm

Motpart: Strategi Placering i Skandinavien AB, org. nr. 556860-5082, Box 14, 121 25 Stockholm

Ombud: advokaten Olof Hildebrand, Advokatfirman Skarborg & Partners AB, Box 24076, 104 50
Stockholm

Behdrig domstol: Stockholms tingsratt &r behorig i enlighet med 47 och 50 &§
marknadsfdringslagen (2008:486) ("MFL™)

Scientia Fund Management AB ("Scientia") far harmed inkomma med stdamningsansdkan och
begaran om férordnande om interimistiskt férbud mot Strategi Placering i Skandinavien AB
("Strategi Placering”) enligt foljande.

AUSTRALIA BELGIUM CHINA FRANCE GERMANY HONG KONG SAR INDONESIA (ASSOCIATED OFFICE) ITALY JAPAN
PAPUA NEW GUINEA SINGAPORE SPAIN SWEDEN UNITED ARAB EMIRATES UNITED KINGDOM UNITED STATES OF AMERICA

Ashurst Advokatbyrd AB, org.nr 556579-6439, &r dotterbolag till Ashurst LLP (limited liability partnership) som ar ett engelskt bolag registrerat i

England och Wales. Ashurst LLP, Ashurst Australien eller dFsleSteBolllaéaréor?r i landerna listade ovan.




Sidan 2

1. YRKANDEN
Scientia framstéller féljande yrkanden;

(a) att tingsratten vid vite om SEK 1.000.000 (enmiljon) ska férbjuda Strategi Placering
fortsatta med atgérden att fér pensionssparares rédkning genomféra fondbyten frén
Scientias fond "Positiv Pension Aktiv Global® till fonden "Optimus High Yield" eller
andra fonder utan att foérst ha inhamtat vederbérligt . samtycke/uppdrag fran

~aktuella pensionss}pararke\och sdledes férst senare kontakta pensionsspararna i
anledning av fondbytena eller att Strategi Placering vidtar liknande dtgard,

(b) att tingsrétten vid vite om SEK 1.000.000 (enmiljon) ska férbjuda Strategi Placering
att fortsdtta med &tgdrden att gentemot pensionssparare, for vilka Strategi
Placering tidigare utan samtycke/uppdrag har genomfért fondbyten frdn Scientias
fond "Positiv Pension Aktiv Global" till fonden "Optimus High Yield" Qeﬂer andra
fonder, forsoka erhdlla sddant samtycke i efterhandoch/eller att/ marknadsféra
Optimus High Yield eller andra fonder gentemot dessa pensionssparare i syfte att
soka erhalla sddant samtycke i efterhand eller att Strategi Placering vidtar liknande -
dtgard,

(© att tingsratten vid vite om SEK 500.000 (femhundratusen) ska forbjuda Strategi
Placering att fortsdtta att i sin marknadsféring, t.ex.- p&-sin—hemsida och-vid~
telefonsamtal _med -pensionssparare; pastd eller ge sken av att Scientias fond
"Positiv Pension Aktiv Global" har hégre fondavgift &n "Optimus High Yield", o e

(d) att tingsratten ska faststélla att Strategi Placering ar skadestdndskyldigt gentemot
Scientia, samt

(e) att tingsratten forpliktar Strategi Placering att ersdtta Scientia for
rattegdngskostnader med belopp som kommer att anges senare.

2. INTERIMISTISKT YRKANDE

Scientia yrkar att tingsratten omedelbart interimistiskt férordnar om férbud fér Strategi Placering
att fortsatta med ndgon av dtgédrderna under punkterna a) —c) under avsnitt 1 ovan eller liknande
3tgarder dventyr av vite enligt ovan.

Scientia hemstdller om att dessa interimistiska forbud beviljas omedelbart utan hérande av
Strategi Placering.

3. SAKOMSTANDIGHETER
3.1 Allman bakgrund

Scientia innehar tillstdnd att bedriva fondverksamhet enligt lagen (2004:46) om
investeringsfonder. Affdrsidén &r att attrahera kapital till egenférvaltade investeringsfonder och
uppbéra ersattning fér férvaltningen av kapitalet. Scientia férvaltar bl.a. den egna fonden Positiv
Pension Aktiv Global ("Fonden™), som ar valbar hos Pensionsmyndigheten.

Scientia har haft ett samarbetsavtal med bolaget Positiv Pension i Sverige AB ("Positiv Pension™)
enligt vilket Positiv Pension skulle marknadsféra Fonden fér sina kunder/medlemmar och saledes
framja pensionssparares insattningar i Fonden. Avtalet tradde ikraft i augusti 2012 och skulle galla
under tre ars tid, men har hdvts i fortid av Scientia under juli 2013. Positiv Pension hade en stor
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méangd kunder/medlemmar som Positiv Pension ingdtt avtal med och som Positiv Pension
marknadsférde fondplaceringar av pensionspengar for.

Posmv Pension har per den 1 Ju|l 2013 dverlatit samtliga kundavtal till Strategi Placering, vilket
framgar av pressmeddelanden pa respektive bolags hemsida, bilagorna 1 och 2. Det ska har rort
sig om ca 24.000 s3dana kundavtal. Det har darefter skett extremt omfattande byten fran Fonden
till fonden Optimus High Yield, som Strategi Placering har ett samarbetsavtal med (se vidare
nedan).

Som bakgrund kan anges att Scientia har begért och erhallit beslut om kvarstad gentemot Posmv
Pension, bilagorna 3 och 4. Kvarstadsbeslutet har sedermera éverklagats av Positiv Pension, varpa
hovritten beslutat att inte meddela provningstillstand, bllaga 5. Bakgrunden till ansékan om
kvarstad var avtalsbrott frén Positiv Pensions sida, skadestdndsskyldighet och undanrOJande av
tillgdngar som bl.a. inbegriper att Positiv Pension forefaller vara foremal for ett s.k.
skalbolagsuppldgg. Talan i férevarande mal riktar sig emellertid inte gentemot Positiv Pension, utan
mot Strategi Placering.

3.2 Extremt omfattande byten frdn Fonden

Kundavtalen éverlats alltsd fr8n Positiv Pension till Strategi Placermg den 1 juli 2013. Fonden hade
d3 ett kapital uppgdende till ca SEK 2.7 miljarder fordelat pa cirka 24.000 penSlonssparare Sedan
dess har fondformogenheten minskat till cirka SEK 600 miljoner fordelat p& 5.000 pensionssparare
per den 23 juli 2013. P& cirka tre veckor har alltsd fondformogenheten minskat med hela SEK 2.1
miljarder (dvs. 6ver 70 procent) och 19.000 pensionssparare. S8vitt Scientia kanner till har ndgot
liknande aldr:g tidigare intréffat inom ramen for de fonder som &r knutna till Pensmnsmyndngheten
dvs. att en s3 stor andel av en fonds innehav sdlts av och dverforts till en annan fond under s8 kort
tidsperiod. Att dessa extremt omfattande fondbyten har skett framgdr av excel-sammanstéllning,
bilaga 6, och orderbekréftelser fran Pensionsmyndigheten, bilaga 7.

3.3 Strategi Placering har genomfdért fondbyten utan pensionsspararens
godk@annande/uppdrag

Det kan forst konstateras att det inte kan vara méjligt att under ca 20 dagars tid erhdlla
godkannande/uppdrag att genomféra fondbyte fér dver 70 procent av ca 24.000 pensionssparare
som innehaft en och samma fond. Samtliga fondbyten har dessutom skett till samma fond,
Optimus High Yield. Detta har vidare skett mitt under radande semestertider.

Vad som skett &r att Strategi Placering genom férvdrvet av kundavtalen fran Positiv Pension har
kommit éver PPM-koderna for en mycket stor andel av de 24.000 aktuella pensionsspararna.
Darefter har Strategi Placering genomfért fondbyten fran Fonden till Optimus High Yield for ca
19.000 av pensionsspararna under ett antal dagar i ]U|l manad. De allra flesta av fondbytena har
genomfdrts utan inhamtande av samtycke/uppdrag fran aktuella pensionssparare.

{Strategl Placering har av forklarliga skal inte haft rdtt att genomféra fondbytena utan
samtycke/uppdrag frdn pensionsspararna. Det foljer av alimdnna principer inom avtalsrattens
omrade att part inte har rdtt att fér annans rékning foéreta en rattshandling utan uppdrag. Att
_Strategi Placering har kommit 6ver en stor mangd pensmnssparares PPM-koder, genom att
uppgifterna har vidarebefordrats fr3n Positiv Pension eller pd annat satt, har givetvis inte gett
Strategi Placering rétt att genomfdra fondbyten utan foregdende samtycke/godkdnnande.

Det ska tilldggas att kundavtalen, som allts8 har &verldtits fran Positiv Pension till Strategi
Placering inte har gett ratt for Positiv Pension - och &n mindre for Strategi Placering - att
genomfdra fondbyten som Positiv Pension/Strategi Placering vid var tid funnit lampliga; dvs. nagon
sorts "fri forfoganderatt” dver fondspararnas pensionsmedel. De aktuella kundavtalen reglerar

Fup bilaga 2 51




Sidan 4

ndmligen inte n8gon sddan ratt att genomféra fondbyten utan samtycke/uppdrag fran
pensionsspararna, se det aktuella kundavtalet, bilaga 8. Dessutom hade ndgon sadan "fri
“forfoganderatt” inte i ndgot fall kunna gélla fér en ny avtalspart, dvs. Strategi Placering som kdpt
kundavtalen fr3n Positiv Pension. Faktum &r att kundavtalen inte ens medgett byte av avtalspart,
varfor overldtelsen av kundavtalen inte heller &r géllande mot pensionsspararna (i det fall inte
samtycke till byte av avtalspart har inhamtats fran de 19.000 pensionsspararna, vilket givetvis inte
har varit praktiskt méjligt under ndgon veckas tid och i synnerhet inte under semestertider).

Det ska dven anges att bakgrunden till att Strategi Placering har genomfort aktuella fondbyten till
dessa gigantiska volymer - vilket alltsd inneburit att det rent praktiskt inte har varit méjligt att
inhamta foregdende samtycke — &r att Strategi Placering har haft ett avtal med Optimus Fonder
AB. Avtalet har gett Strategi Placering rétt till provision foér fondkdp i Optimus High Yield som
Strategi Placering har Sstadkommit. Det rader inget tvivel om att denna ersattning uppgar till héga
belopp, dock ar det mdjligt att ersattning utgdr som en procent av fondavgifterna och successivt
forfaller till betalning under en léngre period. Att det finns ett avtal mellan Optimus Fonder AB och
Strategi Placering framg&r dven av att ordféranden foér Optimus Fonder AB:s styrelse i pressen har
angett att Optimus Fonder AB inte skulle ha medverkat till Strategi Placerings fondbyte om man
kant till deras rhetoder. Optimus Fonder AB har inte kunnat medverka utan att det har funnits ett
avtalsférhallande.

3.4 Ytterligare bevisning for att Strategi Placering har genomfort fondbyten utan
pensionsspararnas foregdende godkdnnande/uppdrag

Som framgar ovan har det inte varit praktiskt méjligt for Strategi Placering att under nadgon vecka i
juli m@nad inhdmta samtycke/uppdrag frén 19.000 av aktuella 24.000 fondandelsdgare i Fonden
och tillika tidigare kunder med Positiv Pension, sarskilt inte under radande semestertider. Dartill
finns det omfattande tillkommande bevisning till styrkande av att fondbyten har skett utan
pensionsspararnas foregdende godkdnnande/uppdrag. Denna bevisning bestar bl.a. av féljande.

Ett antal kunder har tiilkdnnagett att Strategi Placering har genomfért fondbyte fran Fonden till
Optimus High Yield, utan att ha inhdmtat samtycke. Scientia har fatt en mangd telefonsamtal om
detta. Pensionssparare har dven bekréaftat detta per email, bilaga 9. Detta indikerar saledes starkt
att fondbyten de facto har skett utan foregdende samtycke/uppdrag samt att detta har skett i stor
omfattning.

Det har dven publicerats ett pressmeddelande pa& Finansinspektionens hemsida, bilaga 10, och
forekommit en omfattande mangd artiklar i medierna om Strategi Placerings verksamhet under de
senaste veckorna, exempel framgdr av bilagorna 11-12. Som framgdr darav har
Finansinspektionen angett att pensionssparare har ringt Finansinspektionen och uppgivit att de
utan samtycke har fatt innehav i Fonden utbytta mot fonden Optimus High Yield. Aven detta talar
uppenbarligen foér att det de facto har skett otillatna fondbyten utan uppdrag/samtycke. I en
artikel, bilaga 13, forefaller en representant for Strategi Placering och/eller dess agare bekrafta att
det har skett fondbyten till virden om SEK 2 miljarder samt, som det far forstds, att féregdende
samtycke/godkannande inte har inhamtats fér aktuella fondbyten. Representanten for Strategi
Placering menar emellertid att forfarandet inte varit brottsligt. Aven om det av ndgot skal inte
| skulle vara brottsligt, hindrar detta emellertid inte att férfarandet strider mot avtalsrattsliga och
\./! marknadsféringsréttsliga regler samt dven finansmarknadsrattsliga regler. Faktum ar att det ar
| mycket tydligt att flera dtgarder fran Strategi Placerings sida strider mot civilrattsliga regler och
marknadsféringsrattsliga regelverk (vilket utvecklas vidare i denna inlaga) och dartill aven mot
' finansmarknadsréattslig lagstiftning.

Det &r t.o.m. pad det viset att styrelseordféranden fér Optimus Fonder AB offentligt har tagit
avstdnd fran Strategi Placerings fondbyten utan foregdende samtycke/uppdrag, se bilaga 14. Han
har i pressen angett att "s3 far man inte goéra” samt att om Optimus hade ként till att det skulle
ske fondbyten utan foregaende samtycke/godkannande, da skulle Optimus inte ha medverkat till
detta dvs. inte ha ingdtt ndgot uppdragsavtal med Strategi Placering (se ovan).
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Sammanfattnlngsws ar det tydligt att Strategi Placermg har genomfort eller 13tit genomféra
fondbyten fran Fonden till Optimus High Yield utan foregdende samtycke fran pensionssparare och
att dessa uppgar till mycket héga belopp.

3.5 Strategi Placerings verksamhet att genom marknadsforingsdtgarder séka erhélla
samtycke/godkinnande i efterhand till redan genomfért fondbyte stér i strid med
MFL (yrkandet under 1 b) -

Atgérden &r i strid mot MFL

Som framgdr ovan talar allt fér att Strategi Placering genom ett férvdrv av avtal med
pensionssparare har kommit 6ver cirka 20.000, eller &nnu fler, PPM-koder fér aktuella
pensionssparare. Sedan har Strategi Placering genomfdrt 19.000 fondbyten frdn Fonden till
Optlmus High Yield pd nagra veckors tid, utan att inhdmta ndgot féregdende samtycke/uppdrag
fran pensionsspararna.

Darefter har Strategi Placering pabérijat att inleda marknadsforingsatgarder for att férsdka dvertala
pensronssparare att 1amna samtycke till aktuella fondbyten i efterhand. Marknadsféringsatgarderna
har bestatt i att Strategi Placering har ringt upp pensmnsspararna for att overtyga dessa att ldmna

/ retroaktiva samtycken. Detta stods som framgadtt ovan av bekraftelser per email av
pensionssparare och dven av ndgon tidningsartikel (se bilagorna 9 och 11-12).

) Som angetts ovan har det varit uppenbart felaktigt av Strategi Placering att genomfora de aktuella

f fondbytena utan foregdende samtycke/uppdrag. Att Strategi Placering inte har varit ursprunglig

" kontraktspart med aktuella pensionssparare, att det saknats ratt att 6verldta kundavtalen samt att
det enligt kundavtalen inte heller forelegat rétt att genomftra fondbyten utan att i forvag erhalla
samtycke/uppdrag fran kunderna gér detta &n mer tydligt.

N&r val sddana otilldtna fondbyten har genomforts ar det uppenbart att dessa fondbyten ska
makuleras och/eller att fondbytena ska atergd, dvs. att pensionsspararna rimligen ska dterfa
t|d|gare fondandelar i den fond de ursprungligen innehade. Om Strategl Placering ska genomfora
nagon ytterhgare 3tgard, ska Strategi Placering saledes sorJa for att aterstélla de fel som bolaget
har begatt dvs. genomfora rattelse. Strategi Placermg ska sdledes inte efter att ha genomfért de
otilldtna fondbytena pabéria marknadsféringsatgarder for att soka &stadkomma samtycke i
efterhand. Istéllet &r det tydligt att felaktigheterna ska korrigeras och att fondbyten s8ledes ska
dterstillas  eller liknande former av rattelse ska ske, lampligen i samforstdnd med
Pensionsmyndigheten.

For tydllghets skull ska anges att denna talan inte omfattar forordnande om atgard avseende
rattelse/aterstallande av otillatna fondbyten Talan omfattar endast ett forbud att genomféra vissa
atgarder som strider mot MFL. Daremot dberopar Scientia allts3 argumentationsvis att istéllet for
att vidta vissa marknadsforlngsatgarder ska Strategi Placering rimligen vidta réattelser/korrigeringar
av tidigare otilldtna fondbyten, vilket alltsd bér ske i samarbete med berérda myndigheter.

Den aktuella marknadsféringen av fonden Optimus High Yield, efter det att fondbyte har skett utan
samtycke, strider mot god marknadsféringssed enlig 5 och 6 §§ MFL. Detta eftersom det efter att
det redan har genomforts ett fondbyte fér en pensionssparare - utan erhdllande av uppdrag eller
samtycke att genomféra fondbytet — inte &r i enlighet med god marknadsforlngssed att darefter
gentemot vederb&rande pensionssparare marknadsféra fonden for att forma denne att godkénna
fondbytet i efterhand. Forfarandet &r i dvrigt djupt oetiskt, varfér det avviker i mycket hég grad
fran vad som utgér god marknadsformgssed Den ifragavarande marknadsféringen &ar vidare
otillborlig eftersom den i méarkbar man paverkar eller sannolikt paverkar mottagarens formaga att
fatta ett valgrundat afférsbeslut.

Om Strategi Placering redan har genomfort fondbytet och darefter kontaktar pensionsspararen
paverkar detta utan tvekan pensionsspararens forméga att fatta ett vilgrundat afférsbeslut
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angaende fondbyte I vart fall ar det sannolikt att fondspararens féormaga att fatta ett vélgrundat
affarsbeslut pdverkas. Det sdger sig alltsd sjélvt att om en pensionssparare vid telefonkontakt med
Strategi Placering erhdller information om att fondbyte redan har skett sedan nagra veckor tillbaka
och den tidigare fonden han innehade har sdlts utgdr detta otillborliga atgérder i féreningen med
att i detta skede férma pensmnsspararen att godkinna fondbytet i efterhand. Givetvis dr det
sannolikt att fondspararnas formaga att fatta vélgrundade affarsbeslut paverkas.

Viss speciallagstiftning har betydelse fér vad som &r i strid mot god marknadsféringssed

Strateg; Placering &r hos anansmspektlonen registrerade som forsékringsformedlare och innehar
tilistdnd harfor, bilaga 15. S8ledes omfattas Strategi Placermgs verksamhet av lagen (2005:405)
om férsakringsformedling. Av 5 kap. 4 § ndmnda lag framgar att en forsikringsformedlare i sin
verksamhet ska iaktta god férsakringsférmedlingssed och med tillbérlig omsorg ta till vara kundens
intressen.

"Finansinspektionens allméanna rad om riktlinjer for hantering av etiska fragor hos institut som star
under inspektionens tillsyn" (FFFS 1998:22) d&r darmed tillampliga p& Strategi Placerings
verksamhet. Enligt 1 § ska verksamheten bedrivas pa ett sadant satt att allmdnhetens fértroende
for foretaget och den finansiella marknaden uppréatthdlls och sa att verksamheten kan anses sund.
En sund utveckling av verksamheten forutsatter, enhgt regelverket bl.a. att verksamheten bedrivs
pa ett etiskt tillfredsstéllande satt. Strategi Placerings dtgarder ifréga om att systematiskt inhamta
. samtycke i efterhand, dvs. efter att redan ha genomfort ett fondbyte for pensnonsspararna utan att
| veta om fondspararen dver huvud taget velat genomféra nagot fondbyte, strider pa ett uppenbart
¢ satt mot denna bestammelse.

Det ska vidare anges att enligt 2 kap 17b § lagen (2004:46) om vardepappersfonder ska ett
fondbolag driva sin verksamhet p& ett hederligt och professionellt satt och &ven i ovrngt sa att
allmanhetens fortroende for fondmarknaden uppratthdlls. Strategi Placerings dtgarder ifréga om att

/systematlskt inhdmta samtycke i efterhand, dvs. efter att redan ha genomfort ett fondbyte for
pensionsspararna utan att veta om fondspararen Over huvud taget velat genomfdra nagot
fondbyte, strider pd ett tydligt sdtt dven mot denna bestammelse.

Enhgt 2 kap 17b § lagen om véardepappersfonder géller vidare att bolaget ska vidta alla rimliga
dtgarder fér att foérhindra att fondandelségares intressen paverkas negativt av intressekonflikter.
Strategi Placerings dtgarder strider dven flagrant mot denna bestammelse. Strategi Placering
forsdker inhamta samtycke till ett fondbyte som Strategi Placering redan har genomfort och
bakgrunden till detta &r att Strategi Placering har ett samarbetsavtal med Optimus Fonder AB och
erhaller en prOV|SIon frAn Optimus Fonder AB till f6ljd av de aktuella fondbytena. Det &r alltsd
tydllgt att kravet pa att vidta rimliga atgédrder for att férhindra att fondandelségares intressen
paverkas negativt av intressekonflikter inte &r uppfyllt.

Det kan tilldggas att for de 19.000 pensionssparare som fatt Fonden utbytt mot Optimus High Yield
har fondbytena sammanlagt medfért ett minskat sparkapital pa ca SEK 70 miljoner (per den 5
augusti 2013) till féljd av att Optimus High Yield sedan fondbytena genomfdrts har haft samre
utveckling &n Fonden. Om pensionsspararna i efterhand skulle évertalas att 1dmna sitt samtycke
kommer pensmnsspararna som ett kollektiv sdledes att férlora ett mycket hogt belopp. Det &r
emellertid inte nagot som Strategi Placering upplyser pensionsspararna om i samband med sina
marknadsforingsatgarder, dvs. ndr Strategi Placering ringer upp pensionsspararna och soéker
erhalla samtycke till fondbytena i efterhand.

Eftersom Strategi Placerings atgérder strider mot ovanndmnda regleringar &r de &ven i strid mot
god marknadsforlngssed En allman princip & namligen att om viss dtgdrd ar i strid mot
forfattningen ar dtgdrden &ven i strid mot god marknadsféringssed.

Det ska savitt avser lagen om vérdepappersfonder tilldggas att &ven om Strategn Placering inte ar
ett fondbolag, utfér Strategi Placering marknadsféring och forsaljningsdtgédrder av fondbolaget
Optimus Fonder AB:s produkter. Optimus Fonder AB lyder under lagen om vdderpappersfonder.
Som angetts ovan finns det ett samarbetsavtal mellan Optimus Fonder AB och Strategi Placering.
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Mot denna bakgrund maste rimligen ovan angivna regler i lagen om véardepappersfonder vara
vagledande for vad som ska anses utgora god marknadsforingssed.

Foér tydlighets skulle ska det emellertid konstateras att alldeles oavsett reglerna i lagen om
forsakringsformedling, Flnansmspektlonens allménna rad och lagen om vérdepappersfonder &r det
uppenbart att Strategi Placerings &tgirder &r i strid mot god marknadsforingssed samt att
3tgarderna ar otilibérliga.

Slutsats

Mot bakgrund av ovanstdende finns grund for att Strategi Placering ska meddelas forbud att
fortsitta med den aktuella 8tgarden enligt 23 § MFL.

3.6 Det strider dven i sig mot MFL att genomféra fondbyten utan inhamta
pensionsspararnas féregdende samtycke/uppdrag (yrkandet under avsnitt 1 a)

Det strider &ven i sig mot MFL att genomféra fondbyten utan att inhdmta vederbdrligt
samtycke/uppdrag innan genomférande av fondbytet. Enligt 3 § MFL omfattar begreppet
marknadsféring bl.a. ndringsidkares handlande, underldtenhet eller ndgon annan &tgard eller
beteende i dvrigt fore, under eller efter forséljning eller leverans av produkter till konsumenter eller

. ndringsidkare. 1 forevarande fall har Strategi Placering underldtit att inhdmta kundens

samtycke/godkénnande fore leveransen av produkten. UnderlatelSen forekommer dven kontakten
med pensionsspararna, vilket i forhallande till vissa pensnonssparare sker per telefon efter
genomfort fondbyte. Samtycket/godkannandet till fondbytena &r alltsa ndgot som sker i efterhand
eller i m&nga fall aldrig ndgonsin. Att atgarden strider mot god marknadsformgssed samt dven ar
otillbérlig eftersom det i mérkbar man paverkar eller sannolikt paverkar mottagarens formaga att
fatta ett valgrundat affarsbeslut enligt 5 och 6 §§ MFL &r givet. Dessutom strider 3tgdrden mot 7 §
MFL eftersom &tgérden innebdr ett tvang; atgarden tvingar namligen in pensionsspararen i ett
avtalsférhillande eftersom Strategi Placering genomfér fondbytet utan att pensionsspararen har
mojlighet att invdnda mot eller férhindra detta. Affarsmetoden inskrénker pensionsspararnas
valfrihet eller handlande, hégst patagligt dessutom (se prop. 2007/08:115 sidan 146).

1 Strategi Placerings ovan beskrivna &tgéard strider dven i 6vrigt mot MFL mest grundldggande regler.
. Det &r nadmligen sa l&ngt ifrdn MFL:s grundprinciper man kan komma att tvinga in konsumenten i
| ett avtalsférhdllande utan att ens fréga konsumenten om denne godkénner detta, for att sedan
. upprétta en kontakt med konsumenten i efterhand.

Scientia vill understryka att MFL:s tilldmpningsomrade och saledes &ven definitionen av
marknadsféring i MFL &r mycket vidstrackt. Redan sjalva saluférandet - dven om det ar helt
passivt - anses vara en marknadsforingsdtgard. En utvidgning av marknadsféringsbegreppet
foreskrivs i tillampligt direktiv (2005/29/EG) genom att dar anvands begreppet "affdrsmetod”, som
aven inbegriper en néringsidkares handlande, underl3tenhet eller ndgon annan 3tgérd i 6vrigt fére,
under eller efter forsaljning eller leverans av produkter till konsument eller néringsidkare. Mot
denna bakgrund &r det alltsa tydligt att Strategi Placerings 3tgard att byta pensionsspararnas
fonder, utan att inhdmta foregdende samtycke, strider mot MFL (yrkandet under avsnitt 1 a). Detta
galler glvetVlS dven atgarden att i efterhand soka erhdlla sddant samtycke i kombination med att
fondbytet dd redan har genomforts (yrkandet under avsnitt 1 b).

Atgarden &r dven pa ett tydligt satt i strid mot lagen om vérdepappersfonder och i varje fall mot
dess intentioner samt ovnga regelverk angivna i avsnitt 3.5 (med hé&nvisning till redogdrelsen i
detta avsnitt), som alltsa bér vara vagledande eftersom affdrsmetoden avser fondbolaget Optimus
Fonder AB:s produkter etc. Atgarden &r dven av detta skal i strid mot god marknadsforingssed.

Sammanfattningsvis finns det grund for att meddela forbud att fortsatta med den aktuella dtgérden
enligt 23 § MFL.
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3.7 Scientia &r behorig att fora talan mot Strategi Placering enligt MFL

Scientia ar en konkurrent till Strategi Placering och Optimus Fonder AB. Strategi Placering och
Optimus Fonder AB marknadsfér, séljer och bedriver andra fonder som konkurrerar med Fonden
(dvs. Scientias fond).

Strategi Placerings dtgarder paverkar och har pdverkat Scientia i mycket hdg utstrackning. Scientia
erhdller fondavgifter fér Fonden. Fondavgiften erlaggs av fondspararen/pensionsspararen.
Fondavgiften utgar som en viss procent av fondférmégenheten, som ar beroende av hur ménga
som investerar i fonden. Om pensionssparare képer fondandelar okar fondférmodgenheten och de
sammanlagda fondavgifterna/intékterna som Scientia erh3ller 6kar sdledes. Om fondandelar séljs
minskar fondférmdgenheten och de sammanlagda fondavgifterna/intékterna minskar.

I forevarande fall leder Strategi Placerings dvertrddelser av MFL till férséljningar av andelar i
Fonden och medfér siledes minskade intakter fér Scientia. Det ska anges att de hittillsvarande
genomférda fondbytena utan samtycke/uppdrag frAn pensionsspararna, uppgdende till 19.000
fondbyten, under ett Srs tid leder till minskade fondavgifter i storleksordningen ca SEK 20 miljoner.
Eftersom fondavgifterna utgdr &rligen kommer pd ndgra ars sikt de minskade intdkterna for
Scientia att uppg? till ett belopp som &r flera génger hégre. Saledes medfér Strategi Placerings
dtgarder, vilka &r i strid mot MFL, mycket omfattande skada for Scientia. Detta galler aven
dtgarden att genom kontakter med pensionsspararna soka erhalla samtycke i efterhand till redan
genomférda fondbyten. Sammanfattningsvis rader det ingen tvekan om att Scientia berdrs av
marknadsféringen och sdledes &r taleberattigad betréffande férevarande forbudstalan enligt 47 §
MFL.

3.8 Strategi Placerings pastidende att fondavgiften f6ér Fonden ar hogre éan
fondavgiften for Optimus High Yield

Strategi Placering ger pd sin hemsida sken av att Fondens avgift & hogre an fondavgiften for

Optimus High Yield, se utdrag frén Strategi Placerings hemsida, bilaga 16. Strategi Placerings. - . ..
fondavgift uppgdr emellertid till 2,0 procent, medan fondavgiften for Optimus High Yield &r ndgot

hégre och uppgér till 2,35 procent. Detta framgdr av uppgifter fran Scientias respektive Optimus

Fonder AB:s hemsidor, bilagorna 17-18. Det ar &ven uppenbart att Strategi Placering formediar
samma budskap vid telefonkontakter med pensionssparare. Tilldaggas kan att Pensionsmyndigheten
tillampar rabatter, varfér fondavgifterna blir ca hélften sa stora for pensionsspararna, dock blir
avgiften av naturliga skél fortfarande l&gre fér Fonden &n foér Optimus High Yield.

Det strider av forklarliga skal mot god marknadsféringssed att ge sken av att Fondens avgift
felaktigt skulle vara hogre &n fondavgiften fér Optimus High Yield, eftersom uppgiften &r
felaktig/vilseledande. Marknadsforingen &r dven otiliborlig eftersom den i mérkbar man paverkar
eller sannolikt paverkar pensionsspararnas formaga att fatta valgrundade affarsbeslut enligt 5 och
6 §8§ MFL.

Vidare &r marknadsféringen otillbGrlig enligt 8 § MFL, eftersom pastdendet &r felaktigt eller i vart
fall vilseledande enligt 10 § MFL.

Dessutom strider pastdendena mot bestdmmelsen om jamférande marknadsforing i 18 § MFL.

Sammanfattningsvis finns det alltsd grund for att férbjuda Strategi Placering att fortsdtta med
o -
atgarden.
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4. RATTSLIGA GRUNDER I SAMMANFATTNING FOR ATT MEDDELA FORBUD ENLIGT
YRKANDENA A)-C) UNDER AVSNITT 1

Grunderna foér att meddela f6rbud enligt yrkandena a)-c) i avsnitt 1 sammanfattas enligt féljande.
De rattsliga grunderna &r utvecklade i avsnitt 3 och sdrskilt avsnitt 3.5-3.8 ovan.

Yrkandet under punkten a) i avsnitt 1

Strategi Placering har efter att ha genomfort fondbyten fran Fonden till Optimus High Yield for ett
stort antal pensionssparare, utan att ha erhallit samtycke/godkénnande fér transaktionerna,
pdbérjat forfarande med att kontakta fondspararna for att i efterhand soka erhalla deras samtycke
till fondbytet Atgarden att kontakta fondspararna i efterhand for att soka forma dem att acceptera
det otilldtna fondbytet i efterhand strider mot god marknadsforingssed enligt 5 och 6 §§ MFL. Den
adekvata atgérden vore istéllet att vidta rattelse/aterstallande av felaktiga och otilltna fondbyten
Atgarden ar otillbérlig eftersom den i mérkbar méan paverkar eller sannolikt paverkar
pensionsspararnas formaga att fatta ett valgrundat affarsbeslut. Att fondbytet redan har
genomforts inverkar namligen i markbar man pa pensionsspararnas formaga att fatta vélgrundade
beslut ifrdga om att képa den produkt som Scientia erbjuder eller marknadsfér (dvs. fonden
Optimus High Yield) och/eller att i efterhand samtycka till det tidigare genomforda fondbytet. Skal
foreligger darmed fér att meddela férbud mot att Strategi Placering fortsatter med atgarden.

Yrkandet under punkten b) i avshitt 1

Strategi Placering har efter att ha genomfort fondbyten fran Fonden till Optimus High Yield for ett
stort antal pensionssparare, utan att ha erhallit samtycke/godkénnande for transaktionerna.
Atgarden strider mot god marknadsforingssed enllgt 5 § MFL, bl.a. eftersom den i avsevard
utstrackning avviker fran vad som ska férekomma pa marknaden fér fonder och andra finansiella
produkter inklusive férmedling av sadana produkter.

MFL &r tillamplig pd ifrégavarande dtgard eftersom MFL:s tlllampnmgsomrade omfattar varje
affarsmetod som inbegriper en naringsidkares handlande, underladtenhet eller ndgon annan 8tgérd i
dvrigt fére, under eller efter forsaljning eller leverans av produkter.

/&tgarden ar vidare otillbdrlig enl:gt 6 § MFL eftersom den i markbar man péverkar eller sannolikt
paverkar pensionsspararnas formaga att fatta ett valgrundat affarsbeslut. Pensionsspararna far inte
ens médjlighet till inflytande &6ver det fondbyte som har skett inom ramen for deras
pensionssparande; i vart fall inte férrén i efterhand om de sjélva upptécker fondbytet eller skulle bli
kontaktade av Strategi Placering.

Siledes foreligger det grund att besluta om forbud for Strategi Placering att fortsdtta med
3tgarden.

Atgérden strider &ven mot 7 § MFL genom att affarsmetoden har inneburit ett tvang, varigenom
pensionsspararna har tvingats till fondbytena, eftersom Strategi Placering har genomfért dessa for
pensionsspararnas rakning utan samtycke/godkénnande. Afférsmetoden har namligen inskrankt
pensionsspararnas valfrihet eller handlande. Under alla forhallanden maste affarsmetoden - att
tvinga pensionsspararna in i avtalsférh3llandet med den nya fonden och séledes &ven tvinga
igenom en férsdljning av Scientias fond genom att Strategi Placering sjalvt har genomfort
fondbytena utan samtycke - anses innefattas i aggressiv marknadsféring enligt 7 § MFL.

Dessutom &ar affarsmetoden vilseledande enligt 8 § MFL eftersom pensionsspararna inte ens har
blivit upplysta om att de ingick ett nytt avtalsforhallande genom att Strategi Placerlng genomfdrde
fondbytena fér deras rdkning, utan att informera om eller &n mindre erhdlla samtycke till
transaktionerna. Strategi Placering far sdledes anses ha uteldmnat vésentlig information enligt 10 §
2 stycket MFL, varfor en overtrddelse av 8 § MFL foreligger.
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Det finns sdledes grund for att enligt 23 § MFL besluta om forbud for Strategi Placering att fortsatta
med atgarden grundat p@ 7 och 8 §§ MFL.

Taleratt

Scientia ar berdrd av de aktuella tgarderna fran Strategi Placerings sida enligt 47 § MFL. Scientia
konkurrerar med Strategi Placerings verksamhet och den fond (Optimus High Yield) som Scientia
marknadsfor. De otilldtna &tgarderna medfér omfattande forséljningar av Fonden (Scientias fond)
och minskar fondférmégenheten patagligt, vilket medfor kraftigt minskade intakter for Scientia.
S3ledes &r Scientia berérd av marknadsforingen, dvs. de aktuella 8tgdrderna frdn Strategi
Placerings sida, och déarmed taleberattigad.

Yrkandet under punkten c) i avsnitt 1

Strategi Placering ger pd sin hemsida sken av att Fondens avgift ar hégre an fondavgiften for
Optimus High Yield. Detta &r emellertid felaktigt eftersom Fondens avgift ar 2,0 procent, medan
avgiften fér Optimus High Yield &r 2,35 procent.

Det strider mot god marknadsféringssed att ge sken av att Fondens avgift felaktigt skulle vara
hogre &n fondavgiften for Optimus High Yield, eftersom uppgiften &r felaktig/vilseledande.
Marknadsféringen &r dven otillborlig eftersom den i markbar man paverkar eller sannolikt paverkar
pensionsspararnas férmaga att fatta vélgrundade affarsbeslut enligt 5 och 6 §§ MFL.

Vidare &r marknadsféringen otillborlig enligt 8 § MFL, eftersom pastiendet ar felaktigt eller i vart
fall vilseledande enligt 10 § MFL.

Dessutom strider pdstdendena mot bestdmmelsen om jamforande marknadsféring i 18 § MFL.

Sammanfattningsvis finns det alltsd grund fér att férbjuda Strategi Placering att fortsdtta med
Q .
atgarden.

5. INTERIMISTISKA FORBUD

Scientia har visat sannolika skal foér sin talan, dvs. att det ska meddelas forbud for Strategi
Placering att fortsadtta med dtgarderna enligt yrkandena angivna under punkterna a) - ¢) under
avsnitt 1 ovan. Det kan vidare skéligen befaras att Strategi Placering genom att vidta eller 1&ta bli
att vidta viss handling minskar betydelsen av ett férbud enligt 27 § MFL. Det kan namligen skéaligen
befaras att Strategi Placering fortsatter att vidta dtgdrderna som yrkandena om férbud avser fram
till dess att tingsratten slutligen meddelar dom i malet. Detta galier inte minst att fortskrida med
marknadsféringsatgarder avseende Optimus High Yield efter att redan ha genomfért fondbyten for
pensionsspararna foér att soka erhalla samtycke/godkéannande i efterhand. Detta galler &n mer mot
bakgrund av uttalanden i pressen frén representant fér Strategi Placering och/eller dess &gare (se
bilaga 13). Fortsatta dtgarder av Strategi Placering skulle vésentligen minska betydelsen av ett
forbud, eftersom skadan av de otillbdrliga metoderna dad redan skulle ha uppkommit. Det finns
anledning att férena de interimistiska férbuden med héga vitesbelopp.

Det foreligger fara i dréjsmél varfér ratten omedelbart ska bevilja dtgérden utan horande av
Strategi Placering. Om Strategi Placering skulle fa tillfalle att yttra sig kan det mot bakgrund av de
omstédndigheter som har framkommit betréffande Strategi Placering inte forutses vilka dtgarder
Strategi Placering kan komma att genomfora och vilka konsekvenser detta kan medfora innan
tingsratten meddelar beslut.

Fup bilaga 2 58




Sidan 11

6. SAKERHET OCH RISK FOR SKADA

Scientia stéller enligt 27 § 2 st MFL och 15 kap 6 § RB sdkerhet for den skada som kan tillfogas
Strategi Placering p.g.a. sikerhetsitgérden/interimistiskt férbud genom bankgaranti om SEK
700.000. Bankgarantin inges i original, bilaga 19. Sé&kerheten &r godtagbar, inte minst mot
bakgrund av att det &r tamligen sjdlvklart att Strategi Placering inte ska vidta de aktuella
dtgérderna som de interimistiska forbuden avser. Det ror sig allts@ om uppenbart lagstridiga
marknadsféringsatgérder.

7. GRUNDER FOR SKADESTANDSYRKANDET

Grunderna for att tingsratten ska faststélla att Strategi Placering ar skadestandsskyldigt gentemot
Scientia ar féljande;

(a) Strategi Placering har uppsatligen eller av oaktsamhet brutit mot MFL och angivna
bestammelser i 37 § MFL p8 satt som beskrivs i avsnitt 3.5 och 3.6 i denna
stdmningsansékan och har dérigenom orsakat Scientia skada, som Strategi
Placering sdledes &r erséttningsskyldigt for.

Bl.a. har Strategi Placering brutit mot 7 § MFL genom att affarsmetoden har
inneburit ett tvang, varigenom pensionsspararna har tvingats till fondbytena,
eftersom Strategi Placering har genomfort dessa for pensionsspararnas rékning
utan samtycke/godkannande. Affarsmetoden har némligen inskrankt
pensionsspararnas valfrihet eller handlande. Under alla forhallanden maste
affarsmetoden - att tvinga pensionsspararna in i avtalsforhdllandet med den nya
fonden och saledes dven tvinga igenom en férsaljning av Scientias fond genom att
Strategi Placering sjdlvt har genomfért fondbytena utan samtycke - anses
innefattas i aggressiv marknadsféring enligt 7 § MFL.

I varje fall r affarsmetoden vilseledande enligt 8 § MFL eftersom pensionsspararna
inte ens har blivit upplysta om att de ingick ett nytt avtalsférhallande genom att
Strategi Placering har genomfort fondbytena fér deras rékning utan att informera
om eller an mindre erhdlla samtycke till transaktionerna. Strategi Placering far
sdledes anses ha uteldamnat vésentlig information enligt 10 § 2 stycket MFL, varfor
en Overtradelse av 8 § MFL foreligger.

Under alla forh3llanden strider dtgarden sd grovt mot MFL och dess intentioner att
Strategi Placering &r skadestandsskyldigt enligt 37 § MFL dven om Gvertradelserna
inte skulle kunna inordnas under aktuella bestammelser.

Skadan bestdr av att Strategi Placering har genomfort mycket omfattande
fondbyten av penSIonssparares fondandelar i Fonden (dvs. Scientas fond) utan
samtycke/uppdrag frin pensionsspararna. Detta har lett till en kraftigt minskad
fondformdgenhet fér Scientias fond och saledes till kraftigt minskade
fondavgifter/intdkter for Scientia. Utan Overtrddelserna av MFL hade aktuella
fondbyten inte genomforts. Orsakssamband féreligger mellan Strategi Placerings
&tgarder, vilka alltsd &r i strid mot MFL, och den skada som Scientia lidit. Skadan &r
dven adekvat och i évrigt ersattningsgill.

(b) Strategi Placerings verksamhet ifriga om att genomféra fondbyten utan
samtycke/uppdrag fr@n pensionsspararna har varit brottslig och Strategi Placering
har dérigenom orsakat Scientia skada som Strategi Placering &r ersattningsskyldig
for enligt 2 kap. 1 § skadest@ndslagen. Strategi Placerings brottsliga verksamhet ar
riktad saval mot pensionsspararna som Scientia. Detta mot bakgrund av att den
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brottsliga verksamheten syftar till att flytta pensionssparande fr&n Fonden (dvs.
Scientias fond) till annan fond administrerad av fondbolaget Optimus Fonder AB,
vilket innebér att intdkterna/fondavgifterna i fondbolaget Optimus Fonder AB 6kar
och intakterna/fondavgifterna i Scientias fond minskar i motsvarande utstrackning.
S3ledes ar Scientia ersattningsberéttigad for den skada som Scientia lider till féljd
av den brottsliga verksamheten. Skadan bestdr av minskade fondavgifter/intdkter
for Scientia.

De tvd grunderna &r alternativa och 8beropas var och en for sig sjélvstandigt for att Strategi
Placering &r skadestandsskyldigt.

Ovisshet réder om skadest3ndsskyldighet foreligger och ovissheten leder till forfang for Scientia,
varfor talan om faststéllelse far foras enligt 13 kap 2 § 1 stycket RB.

Scientia forbehaller sig ratten att komplettera grunderna for faststéllelse av skadestandsskyld|ghet
Scientia avser dven att senare utveckla dessa grunder ndgot mer detaljerat, bl.a. ifrdga om den
brottsliga garningen.

8. FORBEHALL OM KOMPLETTERING AV YRKANDEN OCH GRUNDER

Scientia forbehaller sig rétten att komplettera och/eller &ndra talan genom att dven/istéllet fora
talan om fullgorelse av erldaggande av skadestdnd. Scientia forh3ller sig aven rétten att komplettera
talan med ytterligare yrkanden. Scientia forbehaller sig dven ratten att 3beropa ytterligare grunder
for sin talan.

9. BEVISNING M.M.
Scientia dberopar ingivna handlingar inom ramen for yrkandena om interimistiskt férbud.

Scientia kommer att inkomma med specifika uppgifter om bevistema efter att intermistiska
yrkanden har behandlats och efter att Strategi Placering har inkommit med yttrande, varvid
Scnentla kan utrdona vilka omstandigheter som ar tvistiga. Scientia dberopar fér narvarande inte
ndgon muntlig bevisning, men avser att komplettera med detta efter att Strategi Placering har
yttrat sig Over sté@mningsansdkan varvid Scientia sdledes kan bedéma vad det behéver foras
bevisning dver.

10. ARENDETS HANDLAGGNING
Mot bakgrund av &rendets bradskande natur hemstélles att tingsratten handlagger malet sdvitt

avser interimistiska forbud skyndsamt. Vidare hemstélles att tingsrétten snarast mdjligt Gversander
sitt beslut till ombuden pa e-postadresser som framg8r nedan.

11. FULLMAKT M.M.

Fullmakt inges i original tillsammans med registreringsbevis, bilagorna 20 och 21.

Ansbkningsavgiften om 450 kronor erldgges kontant samtidigt med ingivandet av denna begaran.
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Har du nagra frégor? Ring oss direkt pa /
0200-58 00 58. ‘

Bli medlem redan idag. Anmél dig p4 webben.

l Bli medlem

Nyheter

Hir hittar du den senaste informationen frén Positiv Pension och andra viktiga
héndelser relaterade till pensionssparande.

Biste kund!

Postat 2013-07-03

Den 1 juli 2013 6vertog Strategi Placering samtliga kundavtal frin Positiv Pension.
For dig som kund innebér detta foljande:

- Strategi Placering bjuder dig pa 1 ars livférsakring (vérde 349 kr)
- Risken i ditt pensionssparande sénks
- Din 4rliga fondavgift i PPM sénks frén 1,29 % till 0,89 % per &r

Vi pa Positiv Pension hoppas att du blir néjd med din nya placering. Strategi
Placerings malsittning r att du som kund ska vara sd pass nojd att du véljer att stanna
hos dem &nda fram tills pensionen.

Tveka inte att kontakta oss om du har ndgra fragor eller funderingar. Du nér oss via vér
kundtjsnst pa 0200-58 00 58. Vill du ta kontakt med Strategi Placering gor du det bést
via deras kundtjinst p4 08-121 387 00 eller deras

kontaktformuldr, www.strategiplacering.se. P4 deras hemsida kan du dven ldsa mer om
Strategi Placering och deras tjénster. Du hittar dem pa Facebook dér du kan l&sa om
uppdateringar och andra aktuella nyheter.

https://www.positivpension.se/nyheter Fup bilaga 2 \ 2062—06
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STOCKHOLMS TINGSRATT
Pressmeddelaiidfé “Vikiig information fér dig som kund hos F
2013-07-03 17:28 k2013 'UB‘ 0 . '
Bista kund! Akt saasariens lé\g}ga\.%

AKIDI voveesessssimachorosacsassasssnsesss

Den 1 juli 2013 évertog Strategi Placering samtliga kundavtal fran Positiv Pension. For dig

- Strategi Placering bjuder dig pa 1 ars livférsékring (varde 349 kr)
- Risken i ditt pensionssparande sanks
- Din arliga fondavgift i PPM sanks fran 1,29 % till 0,89 % per ar

Vi vill halsa dig hjartligt valkommen som kund hos oss! Var malsattning &r att du ska vara s
anda fram tills pensionen.

Tveka inte att kontakta oss om du har nagra fragor eller funderingar. Du nar oss via var kur
kontaktformuldret som du finner pa var hemsida _(http://www.strategiplacering.se/)
(http://publish.mynewsdesk.com/se/edit/pressreleases/www.strategiplacering.se/kontakt)w
(hitp://www.strategiplacering.se/kontakt). P4 hemsidan kan du &ven l&sa mer om oss och v
dar du kan lasa om uppdateringar och aktuella nyheter.

Varmt vdlkommen hélsar vi pa Strategi Placering!

http://www.strategiplacering.se/news/ Fup bilaga 2 : 206306
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Ullevigatan 15
404 83 Goteborg

BRADSKANDE

Begiran om sdkerhetsatgard

Soékande: Scientia Fund Management AB, org. nr. 556739-2849, Engelbrektsgatan 26, 411 37
Goteborg

Ombud: Advokaten Johan Gregow och jur. kand. Carl Rother-Schirren, Ashurst Advokatbyrd AB,
Box 7124, 103 87 Stockholm

Motpart: Positiv Pension i Sverige AB, org. nr. 556791-9856, Vadursgatan 5, 412 50 Géteborg

Scientia Fund Management AB ("Scientia™) far harmed inkomma med ansdkan om
sakerhetsatgard mot Positiv Pension i Sverige AB ("PPAB™) enligt féljande.

1. INTERIMISTISKT YRKANDE

Scientia yrkar interimistiskt att tingsrdtten férordnar om kvarstad pa PPAB:s egendom med ett
belopp om SEK 32 miljoner.

Scientia hemstaller om att sidkerhets8tgarden beviljas omedelbart utan hérande av PPAB.

2. GRUNDER

Sannolika skal féreligger for att Scientia har en fordran pa@ PPAB uppgaende till SEK 32 miljoner.
Fordran har uppkommit genom att PPAB har begdtt avtalsbrott mot ingdnget samarbetsavtal och
dérigenom orsakat Scientia en skada uppgdende till detta belopp. Sannolika skél forellgger sdledes
fér att PPAB &r skadestdndsskyldigt gentemot Scientia och att fordringen uppgar till ndmnda
belopp.

AUSTRALIA BELGIUM CHINA FRANCE GERMANY HONG KONG SAR INDONESIA (ASSOCIATED OFFICE) ITALY JAPAN
PAPUA NEW GUINEA SINGAPORE SPAIN SWEDEN UNITED ARAB EMIRATES UNITED KINGDOM UNITED STATES OF AMERICA

Ashurst Advokatbyrd AB, org.nr 556579-6439, &r dotterbolag till Ashurst LLP (limited liability partnership) som &r ett engelskt bolag registrerat i
England och Wales. Ashurst LLP, Ashurst Australien eller dess dotterbolag har kontor i landerna listade ovan.
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Fordran kan antas bli foremal for rattegang eller prévning i annan liknande ordning. Scientia
kommer inom kort att pakalla skiljeférfarande gentemot PPAB i enlighet med tillamplig skiljekiausul
i samarbetsavtalet.

Det kan skéligen befaras att PPAB genom att avvika, skaffa undan egendom eller férfara p& annat
satt undandrar sig att betala skuiden. Sabotagerlsken bestar i i forsta hand av att PPAB skaligen kan
befaras témma bolaget pa tillgdngar innebédrande att PPAB pd sddant sitt undandrar sig att betala
fordran som PPAB ska forpliktas att utge genom skiljeférfarandet.

Tingsratten ska sdledes jamlikt 15 kap 1 § RB férordna om kvarstad pa egendom till ett vérde om
SEK 32 miljoner, dvs. s& mycket av PPAB:s egendom att fordringen kan antas bli téckt vid
utmatning.

Det féreligger fara i drojsmal varfor réitten omedelbart ska bevilja dtgérden utan hérande av PPAB.

3. UTVECKLING AV TALAN
3.1 Parternas Avtal och PPAB:s dtaganden

Scientia &r ett svenskt aktiebolag som erhailit tillstdnd att bedriva fondverksamhet enligt tagen
(2004:46) om investeringsfonder. Affarsidén &r att attrahera kapital till egenfbrvaltade
investeringsfonder och uppbéra ersattning for forvaltningen av kapitalet. PPAB &r ett svenskt
aktiebolag vars verksamhet bl.a. omfattar att till medlemmar i deras organisation tillhandahalla
investeringsforslag avseende pensionssparande (se vidare nedan).

Scientia och PPAB ingick den 16 maj 2012 ett samarbetsavtal ("Avtalet”), bilaga 1, i syfte att
gemensamt framja en av Scientia férvaltad fond. Denna fond kom sedermera att bendmnas Positiv
Pension Aktiv Global ("Fonden™) och &r valbar hos Pensionsmyndigheten. Avtalet tradde i kraft vid
undertecknandet den 16 maj 2012 och gaéller under en initial period om tre &r frén det att Fonden
Oppnats for teckning av fondandelar, vilket framgdr av punkten 8.1 i Avtalet och kom att bli den 24
augusti 2012, varfor avtalstiden &r till den 23 augusti 2015.

Som framgar av punkten 3.2 i Avtalet atog sig PPAB att "aktivt verka for att s8 snart som méjligt i
anslutning till Fondstarten forma s8 manga av sina medlemmar som mdajligt att investera i
Fonden". I punkten 4.1 i Avtalet regleras nérmare att PPAB 8tog sig att "exklusivt rekommendera
investeringar i Fonden, savél till sina medlemmar som generellt (varvid PPAB inte skall
rekommendera investeringar i andra fonder eller andra typer av placeringar)”. Avtalet utesluter
s3ledes att PPAB skulle ha ratt att rekommendera ndgon annan fond.

PPAB skuile alltsd attrahera kapital till Fonden. PPAB hade ett stort antal “medlemmar”, ca 30.000,
som PPAB gav rad till avseende fondkdp. Medlemmarna uthorde PPAB:s "kundregister” och
utgjorde grunden for att PPAB kunde marknadsféra Fonden och dstadkomma omfattande k&p av
Fonden. Med medlemmarna hade PPAB "kundavtal”.

Som motprestation fér PPAB:s tJanster skulle det ske en intdktsdeining parterna emellan av de

nettointikter som Scientia erhéll frén kunderna, se punkten 6 i Avtalet. PPAB:s erséttning for sina
tjanster enligt Avtalet bestar alltsd av att PPAB erhéller en andel av Scientias fondavgifter.

3.2 Samarbetets utveckling och investeringar i Fonden dstadkomna genom PPAB:s
tjanster under Avtalet

Sedan Fonden startats i augusti 2012 bdrjade PPAB aktivt arbeta med att attrahera kapital till
denna. Tillstrémningen av savédl medlemmar som kapital var under hdsten mycket god och per
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3rsskiftet hade ca 15 626 kunder investerat ca SEK 1 562 miljoner i Fonden. Samarbetet fortsatte
under varen 2013 och utvecklingen var fortsatt positiv.

3.3 Hindelse under histen 2012

Under hésten 2012 intraffade en orovédckande handelse dd VD:n fdr Scientias konkurrent Optimus
Fonder AB (se vidare nedan) approcherade PPAB och uttryckte intresse for att inleda ett
samarbete. Detta skulle ha varit i strid mot Avtalet fran PPAB:s sida. Vid detta tilifille kom inget
samarbete till stdnd och siledes skedde inte heller ndgot avtalsbrott, men bara det faktum att
forhandlingar fordes pavisar att PPAB:s stillforetradare haft ett illojalt férhz‘a’llningssétt i forh8llande
till Avtalet och avtalsparten Scientia. Denna illojalitet har senare manifesterats genom det
avtalsbrott som PPAB har begdtt och évriga omsténdigheter som tydligt indikerar att PPAB avser
att undanskaffa sina tillgdngar (se vidare nedan).

3.4 PPAB:s avtalsbrott

PPAB har &gts, direkt eller indirekt genom bolag, av fyra svenska personer (Oskar Berggren, Niclas
Tapper, Peter Sparre och Henrik Jacobsson). Det &r dessa personer som drivit PPAB:s verksamhet
och de som Scientia haft kontakt med under avtalsférhallandet.

Scientia fick tisdagen den 2 juli 2013 kdnnedom om ait en extremt stor utforséljning av andelar i
Fonden hade skett under en och samma dag Utforsaljningen uppgick till ca SEK 222 miljoner. En
transaktion som redowsas for Scientia pa en tisdag har genomforts under mandagen. Det &r
siledes en fordréjning pa en bankdag. Aven under néstfljande dagar skedde stora forséijningar
och per fredagen den 5 juli har det under en veckas tid totalt salts andelar for motsvarande 519
mlljoner kronor uppgdende till ca 19,3 procent av Fondens samlade formogenhet. Ovanstdende
framgdr av underbllagorna 1-5 till bilaga 5. Detta kan ]amforas med ordindra och historiska
handelsmonster, da forsaljningar av Fonden normalt uppgatt till ca SEK 900 000 per dag, de fa
dagar som under &r 2013 varit férséljningsdagar.

Mot bakgrund av ovanstdende insdg Scientia omedelbart att PPAB i strid med Avtalet hade inlett en
process med att dverldta sina medlemmar till annan konkurrerande aktdr och/eller salt sitt
kundregister till s&dan institution eIIer elijest i strid mot Avtalet bérjat férma
medlemmarma/innehavarna i Fonden att overga till annan fond som inte férvaltas av Scientia.

Vid ndrmare utredning under onsdagen den 3 juli framkom uppgifter om att PPAB:s verksamhet
dverldtits till bolaget Strategi Placering i Skandinavien AB ("Strategi Placering”). Detta har
sannollkt skett i slutet pd juni eller bérijan av juli 2013. Av pressmeddelande publicerat den 3 juli
2013 pé Strategi Placermgs hemsida framgar dven att den "1 juli 2013 6vertog Strategi Placering
samtliga kundavtal fran Positiv Pension”, bilaga 2. Samma dag publicerades ett likalydande
pressmeddelande pa PPAB:s hemsida, bllaga 3. PPAB, som enligt Avtalet haft att exklusivt
rekommendera investeringar i Scientias fond har s8ledes i strid mot Avtalet pa ett gravt illojalt s&tt
dverldtit hela kundstocken (eller annorlunda uttryckt “samtliga kundavtal” eller “samtliga
medlemmar”), medforande att de inte Iangre har ndgra medlemmar vars kapital kan placeras i
Scientias fond. PPAB har sdledes kringgatt Avtalet och avhént sig alla mdjligheter att fullfélja sina
avtalade skyldigheter och prestationer under Avtalet.

Det ska vidare understrykas att PPAB enligt punkten 4.1 | Avtalet har dtagit sig att under Avtalets
giltighetstid, dvs. till augusti 2015, rekommendera investeringar i Fonden saval till sina
medlemmar som generellt. PPAB har allts8 6verldtit samtliga sina ca 30.000 medlemmar/kundavtal
till ett annat konkurrerande bolag. PPAB har séledes i sin helhet avbrutit verksamheten under
Avtalet. Det &r darmed uppenbart att PPAB i strid med Avtalet inte kommer att rekommendera
Fonden till sina medlemmar (som inte ldngre existerar som medlemmar till Positiv Pension) och
inte heller generelit. Att hela styrelsen och VD:n har avtrdtt och det har satts in en asiatisk
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medborgare bosatt i Hong-Kong samt en ytterligare person med- namnet Jelena Saalismaa i
styrelsen (troligen s.k. malvakter, se vidare nedan) gér det &n tydligare att PPAB har avslutat
fullgbrandet av sina forpliktelser enligt Avtalet. Detta trots att PPAB &r bundet att fullgdra Avtalet
fram till augusti 2015. Avtalet far inte sdgas upp i fortid, om inte véasentligt avtalsbrott féreligger
eller det eljest finns en uttrycklig ratt i Avtalet att séga upp detta i fortid.

Vidare har PPAB under punkten 3.2 i Avtalet forpliktat sig att aktivt verka for att formd sa manga
av sina medlemmar som médjligt att investera i Fonden. Det &r givetvis uppenbart oférenligt med
Avtalet att under sidana férhallanden 6verldta samtliga ca 30.000 medlemmar/kundavtal till ett
konkurrerande bolag. Under sadana foérh8ilanden kan PPAB av forklarliga skal inte uppfylla
avtalsforpliktelsen under 3.2 i Avtalet.

Dessutom har PPAB insett att dveridtelsen av samtliga medlemmar/kundavtal till ett konkurrerande
foretag uppenbarligen skulle leda till att detta foretag (Strategi Placering) skulle forma
medlemmarna att byta Fonden till annan fond som Strategi Placering har ett samarbetsavtal med,
varvid Strategi Placering erhaller andel av framtida fondavgifter av det andra fondbolaget. Detta
var syftet med PPAB:s &verlatelse av samthga medlemmar/kundavtal i féorening med att PPAB
erhdll en omfattande képeskilling for Sverlatelsen. Overlatelsen av samtliga mediemmar/kundavtal
utgdr dven ett sjalvstandigt brott mot Avtalet och &r uppenbart of6renligt med Avtalets syfte.

Det ar saledes uppenbart att PPAB har gjort sig skyldigt till avtalsbrott. Avtalsbrottet &r dessutom
vasentllgt Mot bakgrund av ovanstdende &r det &ven tydligt att Scientia har en fordran pa
skadestand mot PPAB. Scientia har med anledning dérav den 5 juli 6versént brev med reklamation
och skadestandskrav gentemot bl.a. PPAB, bilaga 4.

Det ska tilliggas att styrelseordféranden i Strategi Placering, Lennart B Johansson, den 4 juli 6ver
telefon har kontaktat foretrddare fér Scientia, VD Erik Lidén, och meddelat att Strategi Placering
avsdg att genom uppringning per telefon formé& samtliga fran PPAB forvirvade medlemmar att
sdlja Fonden och i stéllet képa annan fond. Enligt Johansson har de 25-30 séljare som enbart
arbetar med detta. Rekommendationen &r istéllet att sélja Fonden och placera medlen i en annan
fond bendmnd Optimus High Yield, som forvaltas av fondbolaget Optimus Fonder AB.I
sammanhanget kan dven ndmnas att chefen p& PPAB:s kundtjénst fredagen den 28 juni 2013 frén
Scientia efterfragade en férteckning éver de 50 stérsta innehaven i Fonden. Frdgan uppgavs d&
vara stalld "bara av rent intresse”. Samma vecka dverldts samtliga aktier i PPAB till ny &gare och
samma vecka Overldt PPAB samtliga sina medlemmar till Strategisk Placermg Detta var den sista
arbetsdagen innan de kraftiga utférsaljningarna av innehav i Fonden pabériades.

3.5 Den av PPAB genom avtalsbrottet orsakade skadan och Scientias ansprak

Som framgatt ovan skulle Avtalet som kortast ha 16pt till den 23 augusti 2015. For att berdkna
skadan som Scientia drabbas av genom avtalsbrottet ska de férvantade nettointékter som Scientia
hade fatt om avtalsbrottet inte hade skett jamféras med de nettointékter som Scientia kan
forvantas erhilla efter det begdngna avtalsbrottet. Skillnaden utgér alltsd den skada som Scientia
har lidit.

En utforlig redogorelse fér Scientias skadeberakning framg&r av bilaga 5. Fér ndrmare forstaelse av
savél orsakerna som beloppen hénférliga till skadan héanvisas till bllagan Dar framgar &dven de
antaganden som har legat till grund for skadeberékningen. Det kan ocksa noteras att avdrag gjorts
i berakningen for den ersattning som PPAB skulle ha erhallit om Avtalet fullfsijts, de belopp som
skulle ha kommit PPAB till godo anses alltsd inte utgéra en skada. Av skadeberékningen framgar i
sammandrag f6ljande.

De fo6rvantade nettointdkter som_ Scientia hade erhallit under resterande avtalsperiod om
avtalsbrottet inte hade skett uppgér till SEK ca SEK 45 mll]oner De nettomtakter som Scientia
under samma period kan férvantas erh8lla efter det begangna avtalsbrottet uppgar till endast ca
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SEK 13 miljoner. Differensen utgér den skada som Scientia lidit och uppgar saledes till ca SEK 32
miljoner.

Det ska slutligen anges att det sager sig sjalvt att mycket omfattande skada har uppkommit p.g.a.

avtalsbrottet. Redan de hittills genomférda forsaIJmngarna uppgdende t|l| SEK 500 miljoner medfér
kraftlgt minskade intikter. Férvaltningsavgiften uppgar till 1 procent per &r, sdledes SEK 5 miljoner
per 8r enbart for detta belopp. Dértill kommer ytterligare avgifter om fonden sldr index etc. Vidare
ar det uppenbart att det kommer att ske ytterhgare omfattande férsaljningar av innehav i Fonden
p.g.a. avtalsbrottet. Scientia har varit Sterhdllsam vid berdkningen av skadan och den uppgar
sannolikt till &nnu hogre belopp.

3.6 Overlitelse av samtliga aktier i PPAB till amerikansk dgare och nya utidndska
stillforetradare for PPAB

PPAB:s tidigare &gare har dven Sverldtit samliga aktier i PPAB till ny dgare. Av andrlngsanmalan
som ingivits till Bolagsverket och dértill fogat bolagsstémmoprotokoll, bilaga 6, framgar att PPAB:s
aktier den 2 juli 2013 agdes av ABS Investment Group LLC, som &r ett amerlkanskt bolag. Av
dndringsanmalan framgér vidare att hela den tidigare styrelsen och VD:n har avgatt samt att
Jelena Saalismaa tilltratt som syrelseledamot och att Yee-Chow Chang med adress i Hong Kong
tilltratt som styrelsesuppleant. Som framgadr nedan méste syftet med denna o6verldtelse och
forédndringarna i bolagslednmgen vara att témma bolaget pd tillgdngar tifl undvikande av att
Scientia ska kunna f3 en dom p8 skadestandsskyldighet verkstaild.

3.7 Sabotagerisk - uppenbar risk for att PPAB téms pa tillgdngar

Med hiénvisning til det ovan anférda har Positiv Pensions Sverldtelse av samtliga
medlemmar/kundavtal till Strategi Placering och Positiv Pensions upphdrande med att
rekommendera fonden for medlemmar och generellt, dvs. avtalsbrottet, och den efterfdljande
kampanjen for fondbyten och dstadkommandet av forséljningar av Fonden om SEK 500 miljoner
varit en forsdtlig och vilkoordinerad aktion av kuppartad karaktér.

Det kan vidare understrykas att PPAB s staliféretradare under juni 2013 varit svara att na men att
de pa intet sitt antytt planerna pd att bryta mot Avtalet eller att avbryta samarbetet pd sitt som
beskrivits ovan. Efter avtalsbrottet i bérjan av juli kunde de inte heller n8s p8 tvd dygn, och nér s8
vél skedde var de mycket knapphandiga med information om bakgrunden till de pdgdende
fondbytena.

Att avtalsbrottet varit s& utstuderat pavisar att en uppenbar sabotagensk foreligger. Det visar for
det forsta att PPAB varit fullt inférstdda med att transaktionerna och d& inte minst dverlatelsen av
samtliga medlemmar/kundavtai frAn PPAB till Strategn Placering skulle innebéra stora ekonomiska
skador for Scientia. PPAB har varit fullt inférstdtt med att avtalsbrottet skulle innebéra
skadest8ndskrav fran Scientia. Under s3dana férhllanden finns det uppenbara risker att PPAB I8ter
kopeskillingen for de tillgdngar (kundregister och medlemmar) som sdlts &éverforas till den nya
agaren eller andra aktorer t.ex. | USA dar den nya agaren har sitt sdte. Detta for att undandra sig
betalning och méjlighet till utmétning av bolagets tillgdngar.

Det ska hérvid understrykas att 6ver|3telsen av samtliga medlemmar/kundavtal, som uppgar till
dver 30.000, kan betinga ett virde pd SEK 40-60 miljoner. Detta mot bakgrund av intéktsflodena
fran deras pensmnssparande i PPM-systemet och de framtida avgifter som en ny fond kan
uppbringa genom bearbetning av dessa och forestdende fondbyten. Som framgétt ovan har det
redan under en veckas tid skett fondbyten till ett belopp Gverstigande SEK 500 miljoner. Samtliga
dessa fondbyten har skett till fonden Optimus High Yield. Séledes kan PPAB:s férsiljning av
samtliga medlemmar/kundavtal ha inbringat ett belopp enligt ovan. Som sagt finns det en
avsevird risk att beloppet inte behélls i PPAB under ndgon langre tid, d& det &r uppenbart att PPAB
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ar exponerat fér skadestdndskrav samt &vriga omsténdigheter och karaktéren pa de transaktioner
som har skett samt dvriga omstdndigheter.

Det &r &ven mot bakgrund av ovanstdende som Sverlatelsen av samtliga aktier i PPAB till ABS
Investment Group LLC ska ses. Att aktierna éverldts till ett utomeuropeiskt bolag samt att Jelena
Saalismaa och Yee-Chow Chang utsetts till bolagets enda funktiondrer indikerar att Scientia ar
utsatta for ett skalbolags- och malvaktsuppldgg. S&8dana uppldgg gors vanligen genom foljande
steg:

(a) Skalbolagets tillgdngar séljs mot kontant kdpeskilling som tilifaller bolaget;

(b) Aktierna i skalbolaget séljs till utomeuropeiskt bolag, innebdrande att tidigare dgare
far kopeskillingen, och tidigare bolagsfunktionarer avgar;

(c) Det nya dgarbolaget tillsatter mélvakter, néstan alltid det minimala antalet om en
ledamot och en suppleant;

(d) Genom ndgon form av vardeoverformg tdms sedan skalbolaget p& tillg8ngar
(typiskt sett utgdrs tillg@ngarna av képeskillingen frdn transaktion (a) ovan);
varefter slutligen

(e) Skalbolaget forsatts i konkurs.

Scientias uppfattning ar att stegen (a)-(c) ovan redan har vidtagits och att PPAB nu star i begrepp
att genomféra vérdedverforingen under steg (d). En avsevérd sabotagerisk forehgger séledes,
varfér Scientias enda méijlighet att skydda sina intressen &r att fa kvarstad i PPAB:s tillgangar.

I sammanhanget kan &ven noteras att tidigare stdllféretrédare for PPAB under 2012 har forsékt
forma Scientia att medverka till ett skatteuppldgg avseende moms, genom vilket PPAB via
transaktioner till Malta skulle undvika att betala skatt. Scientia avbéjde bestédmt detta.

3.8 Fara i drojsmal

Som framgatt ovan &r det i hdg grad troligt att PPAB stdr | begrepp att genomfora
virdedverféringar med syfte att tomma bolaget och pd s8 vis undgd att betala skadestand till
Scientia. Detta kan vantas ske ndr som helst, med all sannolikhet inom mycket kort, varfor det
redan pd denna grund foreligger fara i dréjsmal. Tlll detta ska ldggas att en kontakt mellan
tingsratten och PPAB skulle uppméarksamma dessa pa att en kvarstadsansokan ingivits, vilket kan
antas ytterligare p8skynda vardedverféringar fr3n PPAB eller att PPAB i sin helhet téms p3
tillg@ngar.

4, SAKERHET OCH RISK FOR SKADA

Scientia stailer jamlikt 15 kap 6 § RB en bankgaranti i original, bilaga 7, som sékerhet fér skada
som PPAB kan tillfogas p.g.a. sékerhetsétgérden. Sakerheten ar val tilltagen i ljuset av
foreliggande omstandigheter och d8 sarskilt att PPAB har avhant sig samtliga
medlemmar/kundavtal ej har ndgon VD och inte forefaller bedriva nagon egentlig verksamhet utan
rimligen har erhdllit en omfattade férsdljningslikvid genom overlatelsen av aktuella medlemmar
etc.
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5. ARENDETS HANDLAGGNING

Mot bakgrund av &rendets brddskande natur hemstédlles att tingsréitten handldgger arendet
skyndsamt. Vidare hemstélles att tingsratten snarast mojligt dversdnder sitt beslut till ombuden pa
e-postadresser som framgar nedan.

Ansokningsavgiften om 450 kronor erldgges kontant samtidigt med ingivandet av denna begdaran.

6. FULLMAKT

Fullmakt inges i original tillsammans med registreringsbevis, bilagorna 8 och 9.

Som ovan,

ASHURST ADVOKATBYRA AB =

JOLMLM CWWC) A Wé/ g % =)

Johan Gregow Carl Rother-Schirren

johan.gregow@ashurst.com carl.rother-schirren@ashurst.com
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STOCKHOLMS TINGSRATT 2013-07-09 Mal nr

Registrering och kassan

Handldggning i T 8533-13
Ink 2@&33 . 8“’ @g : Géteborg
Ao b DAY
AKEDH vevereneens Sederesresessessanssssese

Handldggning i parternas utevaro

RATTEN
ridmannen Anna Witte

PROTOKOLLFORARE
beredningsjuristen Karin Jonsson

PARTER

Sékande

Scientia Fund Management AB, 556739-2849
Engelbrektsgatan 26

411 37 Goteborg

Ombud: advokaten Johan Gregow och
jur kand. Carl Rother-Schirren
Ashurst Advokatbyra AB

Box 7124

103 87 Stockholm

Motpart

Positiv Pension i Sverige AB, 556791-9856
Vidursgatan 5

412 50 Goteborg

SAKEN
Kwvarstad

Handlingarna genomgas varvid foljande antecknas.

Scientia Fund Management AB:s (Scientia) har yrkat att tingsrétten interimistiskt
forordnar kvarstad péa Positiv Pension i Sverige AB:s (Positiv Pension) egendom med
ett belopp om SEK 32 miljoner.

Vad Scienta anfort som grunder , se bilaga 1.

Dok.Id 1015167

Postadress Bestoksadress Telefon Telefax Expeditionstid
Ullevigatan 15 031-701 10 02 031-701 13 02 méndag — fredag
404 83 Goteborg E-post: gbg.tingsratt@dom.se 08:00-16:00

http://www.goteborgstingsratt.domstol.se
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Tingsritten meddelar f6ljande

BESLUT

Scientia har visat sannolika skl for att bolaget har en fordran pa Positiv Pension.

Anspréket kan antas bli féremal for réttegdng eller provning i liknande ordning.

Med hiinsyn till de &tgidrder som Positiv Pension foretagit kan det skéligen befaras att
bolaget skaffar undan egendom eller frfar pa annat stt for att undandra sig att betala

skulden. Fara i dr6jsmal foreligger.

Tingsritten finner att den stillda sdkerheten far godtas.

Tingsritten beslutar om kvarstad pa s mycket av Positiv Pensions egendom att
fordringen, som uppgar till 32 000 000 kr kan antas bli tickt vid utmétning. Beslutet

giller omedelbart till dess annat férordnas.

Beslutet om kvarstad far verklagas sérskilt. Overklagande stillt till Hovrétten for
Vistra Sverige ska ha kommit in till tingsrétten senast tre veckor fran det att klaganden

fick del av beslutet. Provningstillstind krévs.

Tingsritten ger Positiv Pension tillfille att yttra sig i kvarstadsfridgan inom tva veckor
fran det att bolaget fér del av detta beslut. Tingsrétten kan dérefter komma att prova

kvarstadsfragan pa nytt.

Scientia erinras om att talan ska vickas, eller om saken inte ska prévas vid domstol,
annan atgdrd inledas, inom en méanad frin denna dag om inte slutligt beslut
dessforinnan har meddelats. Om inte talan vicks eller annan motsvarande atgérd vidtas

enligt vad som nu sagts, kommer kvarstadsatgirden omedelbart att atergd.
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Expediering av detta beslut jimte foreliggande att yttra sig ska med stdd av 26 § andra
stycket forordningen (1996:271) om mal och drenden i allmén domstol ske till

motparten forst den 15 juli 2013.

Karin Jonsson

prot. uppvisat/

Fup bilaga 2 73



Bilaga 15

HQVRATTEN FOR PROTOKOLL Aktbilaga 8

VASTRA SBERMUEIOLMS TINGSBAHTT.07-24 Mal nr O 3589-13
. Registrering och kassan v .

Avdelning 4 Foredragning i

Rotel 45

k2013 -08- 09 COrebore

Akt {Eﬁ%%?}“\‘é

ve

RATTEN AKIDH covrenososene ué:}- nnnnnnnnnnnnnn sa00e
Hovrittslagmannen Hjalmar Forsberg, hovrittsradet Ola Olsson och hovrittsassessorn
Christian Malmqvist

FOREDRAGANDE OCH PROTOKOLLFORARE
Hovriittsfiskalen Malin Bengtsson

KLAGANDE
Positiv Pension i Sverige AB, 556791-9856
Vidursgatan 5, 412 50 Géteborg

Ombud: Advokaten Stefan Hége
Box 7184, 103 88 Stockholm

MOTPART
Scientia Fund Management AB, 556739-2849
Engelbrektsgatan 26, 411 37 Géteborg

Ombud: Advokaten Johan Gregow
Box 7124, 103 87 Stockholm

SAKEN
Tillstind till provning av kvarstad

OVERKLAGAT AVGORANDE
Goteborgs tingsriitts beslut 9 juli 2013 i mal T 8533-13, se bilaga A

Maélet foredras, varefter hovritten fattar f6ljande

BESLUT, att meddelas den 25 juli 2013

Det 6verklagade avgorandet far provas av hovritten bara om hovrétten har meddelat

provningstillstand.

Provningstillstand ska meddelas
- om det finns anledning att betvivla riktigheten av det slut som tingsritten har kommit

till (&ndringsdispens),

Dok.Id 300380

Postadress Bestksadress Telefon Telefax Expeditionstid
Box 40 Packhusplatsen 6 031-701 22 00 031-774 29 43 mandag — fredag
401 20 Goteborg E-post: hovratten.vastrasverige@dom.se 08:00-16:00

www.vastrahovratten.domstol.se

Fup bilaga 2 74




HOVRATTEN FOR PROTOKOLL 0 3589-13
VASTRA SVERIGE
Avdelning 4
- om det inte utan att provningstillstind meddelas gar att bedoma riktigheten av det slut
som tingsritten har kommit till (granskningsdispens),
- om det dr av vikt for ledning av rittstillimpningen att 6verklagandet prévas av hogre
ratt (prejudikatdispens), eller

- om det annars finns synnerliga skil att prova 6verklagandet (extraordinér dispens).

Hovritten har gétt igenom materialet i malet och kommit fram till att det inte finns skél

att meddela provningstillstdnd i detta fall.
Hovritten meddelar inte prévningstillstind. Tingsréttens avgorande star ddrmed fast.

OVERKLAGANDE, sc bilaga B

Overklagande senast den 22 augusti 2013

Malin Bengtsson

Fup bilaga 2 75
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Order Page 1 of 1
LMS TINGSRATT .
ge;rg%tcr;eﬁf:gooch kassan _B'lag% 7

Order k2013 -08- 089 - Order Date: 03 Jul 2013

Scientia Fund Management ’E' AN

Aktbil g..

Trade Date: 03 Jul 2013

Order No. Buy Id No. Currency Amount Bank Account No. Settlement Date
13070300535 Inside Canada SE0004751345 SEK 24 740 SEB 5851 10 796 53 130703
13070300553 Inside USA Small Cap SE0004751360 SEK 72 800 SEB 5851 10 797 34 130703
Order No. Sell Id No. Currency Units Bank Account No. Settlement Date
13070300143 Inside Sweden SE0003495654 SEK 801,765224 SEB 5439-1003554 130705
13070300563 Inside USA SE0004751378 SEK 896,447362 SEB 5439-1003554 130705
13070300536 Positiv Pension Aktiv Global SE0004751386 SEK 846 565,940595 SEB 5439-1003554 130705

Trade Date: 04 Jul 2013

Order No. Sell Id No. Currency Units Bank Account No. Settlement Date
13070400002 Inside Asia SE0004113926 SEK 4 531,446853 SEB 5439-1003554 130709
13070400001 Inside Australien SE0004751337 SEK 3151,908169 SEB 5439-1003554 130708

Sender

Swedish Pensions Agency
Fund Administration

Box 38190

SE-100 64 Stockholm
SWEDEN

Phone +46 10 454 23 10
Telefax +46 8 658 13 30

Email: fundadmin@pensionsmyndigheten.se

Fup bllagL z
https://focus.pensionsmyndigheten.se/web/order/orderList.action 2013807403



Order Page 1 of 1

Order Order Date: 04 Jul 2013

Scientia Fund Management

Trade Date: 04 Jul 2013

Order No. Buy Id No. Currency Amount Bank  Account No. Settlement Date
13070400141 Inside Sweden SE0003495654 SEK 33691 SEB 585110 732 05 130704
13070400504 Inside USA SE0004751378 SEK 194 798 SEB 5851 10 797 50 130704

Order No. Sell Id No. Currency Units Bank Account No. Settlement Date
13070400495 Inside USA Small Cap SE0004751360 SEK 150,649743 SEB 5439-1003554 130708
13070400475 Positiv Pension Aktiv Global SE0004751386 SEK 870 734,885217 SEB 5439-1003554 130708

Trade Date: 05 Jul 2013

Order No. Sell Id No. Currency Units Bank Account No. Settlement Date
13070500005 Inside Asia SE0004113926 SEK 3 333,324791 SEB 5439-1003554 130710
13070500004 Inside Australien SE0004751337 SEK 2 198,806861 SEB 5439-1003554 130709

Sender

Swedish Pensions Agency
Fund Administration

Box 38190

SE-100 64 Stockholm
SWEDEN

Phone +46 10 454 23 10
Telefax +46 8 658 13 30

Email: fundadmin@pensionsmyndigheten.se

Fup bilaga 2
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Order

Order

Scientia Fund Management

Trade Date: 05 Jul 2013

Order No. Buy Id No. Currency
13070500508 Inside Canada SE0004751345 SEK
13070500536 Inside USA SE0004751378 SEK
13070500526 Inside USA Small Cap SE0004751360 SEK
Order No. Sell Id No. Currency
13070500509 Positiv Pension Aktiv Global SE0004751386 SEK
Trade Date: 08 Jul 2013
Order No. Sell Id No. Currency
13070800002 Inside Asia SE0004113926 SEK
13070800001 Inside Australien SEQ004751337 SEK

https://focus.pensionsmyndigheten. se/web/mdel/oxde

Fup bilaga

%mt action

Page 1 of 1

Order Date: 05 Jul 2013

Amount Bank Account No. Settlement Date
50 532 SEB 5851 10 796 53 130705
49 029 SEB 5851 10 797 50 130705

242 644 SEB 5851 10 797 34 130705

Units Bank Account No.
819 177,645592 SEB 5439-1003554

Settlement Date
130709

Units Bank Account No. Settlement Date
439,078119 SEB 5439-1003554 130711
2 362,049612 SEB 5439-1003554 130710

Sender

Swedish Pensions Agency
Fund Administration

Box 38190

SE-100 64 Stockholm
SWEDEN

Phone +46 10 454 23 10
Telefax +46 8 658 13 30

Email: fundadmin@pensionsmyndigheten.se

20131 5



Order

Order

Scientia Fund Management

Trade Date: 08 Jul 2013

Order No.

Buy Id No. Currency
13070800142 Inside Sweden SE0003495654 SEK
13070800539 Inside USA Small Cap SE0004751360 SEK
Order No. Sell Id No. Currency
13070800518 Inside Canada SE0004751345 SEK
13070800549 Inside USA SE0004751378 SEK
13070800519 Positiv Pension Aktiv Global SE0004751386 SEK
Trade Date: 09 Jul 2013
Order No. Sell 1d No. Currency
13070900002 Inside Asia SE0004113926 SEK
13070900001 Inside Australien SE0004751337 SEK

https://focus.pensionsmyndigheten.se/web/order/orderList.action

Order Date:

Amount Bank Account No.

150 018 SEB
189 770 SEB

Units Bank
163,496193 SEB
52,705847 SEB

1241 916,750815 SEB

585110 732 05
5851 10 797 34

Account No.

5439-1003554
5439-1003554
5439-1003554

Page 1 of 1

08 Jul 2013

Settlement Date
130708
130708

Settlement Date
130710
130710
130710

Units Bank Account No. Settlement Date
5062,826187 SEB 5439-1003554 130712
1811,186127 SEB 5439-1003554 130711

Sender

Swedish Pensions Agency
Fund Administration

Box 38190

SE-100 64 Stockholm
SWEDEN

Phone +46 10 454 23 10
Telefax +46 8 658 13 30

Email: fundadmin@pensionsmyndigheten.se

Fup bilaga 2
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Order

Order

Scientia Fund Management

Trade Date: 09 Jul 2013

Order No. Buy Id No. Currency
13070900480 Inside Canada SE0004751345 SEK
13070900137 Inside Sweden SE0003495654 SEK
13070900508 Inside USA SE0004751378 SEK
13070900499 Inside USA Small Cap SE0004751360 SEK
Order No. Sell Id No. Currency
13070900481 Positiv Pension Aktiv Global SE0004751386 SEK
Trade Date: 10 Jul 2013
Order No. Sell Id No. Currency
13071000002 Inside Asia SE0004113926 SEK
13071000001 Inside Australien SE0004751337 SEK

up bil 2
https://focus.pensionsmyndigheten.se/web Ol'dg‘Bl‘Cgl a1st.action

Page 1 of 1

Order Date: 09 Jul 2013

Amount Bank

Account No.

78 469 SEB 5851 10 796 53
15564 SEB 585110 732 05
100 814 SEB 5851 10 797 50
25722 SEB 5851 10 797 34

Units Bank Account No.
1210 820,541931 SEB 5439-1003554

Settlement Date
130709
130709
130709
130709

Settlement Date
130711

Units Bank  Account No. Settlement Date
2 681,106964 SEB 5439-1003554 130715
1623,027372 SEB 5439-1003554 130712

Sender

Swedish Pensions Agency
Fund Administration

Box 38190

SE-100 64 Stockholm
SWEDEN

Phone +46 10 454 23 10
Telefax +46 8 658 13 30

Email: fundadmin@pensionsmyndigheten.se

20 1871)9



Order

Order

Scientia Fund Management

Trade Date: 10 Jul 2013

Order No.

Order Date:

Buy Id No. Currency Amount Bank Account No.
13071000143 Inside Sweden SE0003495654 SEK 16 467 SEB 585110 732 05
13071000529 Inside USA SE0004751378 SEK 11 252 SEB 5851 10 797 50
13071000519 Inside USA Small Cap SE0004751360 SEK 888 275 SEB 5851 10 797 34
Order No. Sell Id No. Currency Units Bank Account No.
13071000505 Positiv Pension Aktiv Global SE0004751386 SEK 642 201,441754 SEB 5439-1003554
Trade Date: 11 Jul 2013
Order No. Sell Id No. Currency Units Bank Account No.
13071100002 Inside Asia SE0004113926 SEK 20 666,710228 SEB 5439-1003554
13071100001 Inside Australien SE0004751337 SEK 1783,256236 SEB 5439-1003554

Fu

https://focus.pensionsmyndigheten.se/web/or

Page 1 of 1

10 Jul 2013

Settlement Date
130710
130710
130710

Settlement Date
130712

Settlement Date
130716
130715

Sender

Swedish Pensions Agency

Fund Administration
Box 38190

SE-100 64 Stockholm
SWEDEN

Phone +46 10 454 23 10
Telefax +46 8 658 13 30

Email: fundadmin@pensionsmyndigheten.se

dp bilaga 2
er/orderList.action

201820



Order

Order

Scientia Fund Management

Trade Date: 11 Jul 2013

Order No. Buy

Id No. Currency
13071100534 Inside USA SE0004751378 SEK
13071100525 Inside USA Small Cap SE0004751360 SEK
Order No. Sell Id No. Currency
13071100141 Inside Sweden SE0003495654 SEK
13071100507 Positiv Pension Aktiv Global SE0004751386 SEK
Trade Date: 12 Jul 2013
Order No. Sell Id No. Currency
13071200002 Inside Asia SE0004113926 SEK
13071200001 Inside Australien SE0004751337 SEK

Order Date:

Amount Bank Account No.
61708 SEB
226 094 SEB

5851 10 797 50
5851 10 797 34

Units Bank Account No.
387,643781 SEB 5439-1003554
991 953,565432 SEB 5439-1003554

Page 1 of 1

11 Jul 2013

Settlement Date
130711
130711

Settlement Date
130715
130715

Units Bank Account No. Settlement Date
3 556,936268 SEB 5439-1003554 130717
623,97843 SEB 5439-1003554 130716

Sender

Swedish Pensions Agency

Fund Administration
Box 38190

SE-100 64 Stockholm
SWEDEN

Phone +46 10 454 23 10
Telefax +46 8 658 13 30

Email: fundadmin@pensionsmyndigheten.se

https://focus.pensionsmyndigheten. se/web/01d61/01de

Fup bilaga

%mt action
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Order

Order

Scientia Fund Management

Trade Date: 12 Jul 2013

Order No. Buy Id No. Currency
13071200485 Inside Canada SE0004751345 SEK
13071200137 Inside UK SE0004751352 SEK
13071200512 Inside USA SE0004751378 SEK
13071200502 Inside USA Small Cap SE0004751360 SEK
Order No. Sell Id No. Currency
13071200486 Positiv Pension Aktiv Global SE0004751386 SEK
Trade Date: 15 Jul 2013
Order No. Buy Id No. Currency
13071500001 Inside Australien SE0004751337 SEK
Order No. Sell Id No. Currency
13071500002 Inside Asia SE0004113926 SEK

Fup bilaga

https://focus.pensionsmyndigheten. Se/web/oxdel/mde

Order Date:

Amount Bank Account No.

33812 SEB 5851 10 796 53
24 235 SEB 5851 10 797 18
50 589 SEB 5851 10 797 50
53591 SEB 5851 10 797 34

Units Bank Account No.
1 033 238,295433 SEB 5439-1003554

Amount Bank
76 844 SEB

Account No.
5851 10 796 88

Units Bank
522,914133 SEB

Account No.
5439-1003554

Page 1 of 1

12 Jul 2013

Settlement Date
130712
130712
130712
130712

Settlement Date
130716

Settlement Date
130712

Settlement Date
130718

Sender

Swedish Pensions Agency
Fund Administration

Box 38190

SE-100 64 Stockholm
SWEDEN

Phone +46 10 454 23 10
Telefax +46 8 658 13 30

Email: fundadmin@pensionsmyndigheten.se

%15‘[ action

20 1542



Order

Order

Scientia Fund Management

Trade Date: 15 Jul 2013

Order No. Buy Id No. Currency
13071500545 Inside USA SE0004751378 SEK
13071500535 Inside USA Small Cap SE0004751360 SEK
Order No. Sell Id No. Currency
13071500134 Inside Sweden SE0003495654 SEK
13071500517 Positiv Pension Aktiv Global SE0004751386 SEK
Trade Date: 16 Jul 2013
Order No. Buy Id No. Currency
13071600009 Inside Australien SE0004751337 SEK
Order No. Sell Id No. Currency
13071600010 Inside Asia SE0004113926 SEK

Page 1 of 1

Order Date: 15 Jul 2013

Amount Bank Account No. Settlement Date
57 366 SEB 5851 10 797 50 130715
303 160 SEB 5851 10 797 34 130715

Units Bank Account No. Settlement Date
2 099,231077 SEB 5439-1003554 130717
1019 159,638976 SEB 5439-1003554 130717

Amount Bank Account No. Settlement Date
172 897 SEB 5851 10 796 88 130715
Units Bank Account No. Settlement Date
2 192,849769 SEB 5439-1003554 130719
Sender

Swedish Pensions Agency
Fund Administration

Box 38190

SE-100 64 Stockholm
SWEDEN

Phone +46 10 454 23 10
Telefax +46 8 658 13 30

Email: fundadmin@pensionsmyndigheten.se

Fup bilaga 2 55
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Order

Order

Scientia Fund Management

Trade Date: 16 Jul 2013

Order No. Buy Id No. Currency
13071600499 Inside Canada SE0004751345 SEK
13071600529 Inside USA SE0004751378 SEK
13071600519 Inside USA Small Cap SE0004751360 SEK
Order No. Sell Id No. Currency
13071600144 Inside Sweden SE0003495654 SEK
13071600500 Positiv Pension Aktiv Global SE0004751386 SEK
Trade Date: 17 Jul 2013
Order No. Sell Id No. Currency
13071700002 Inside Asia SE0004113926 SEK
13071700001 Inside Australien SE0004751337 SEK

Order Date:

Page 1 of 1

16 Jul 2013

Amount Bank Account No. Settlement Date
57 073 SEB 5851 10 796 53 130716

144 444 SEB 5851 10 797 50 130716

489 255 SEB 5851 10 797 34 130716

Units Bank Account No.

226,877725 SEB
1 564 553,327097 SEB

5439-1003554
5439-1003554

Settlement Date
130718
130718

Units Bank  Account No. Settlement Date
1752,809618 SEB 5439-1003554 130722
112,662845 SEB 5439-1003554 130719

Sender

Swedish Pensions Agency

Fund Administration
Box 38190

SE-100 64 Stockholm
SWEDEN

Phone +46 10 454 23 10
Telefax +46 8 658 13 30

Email: fundadmin@pensionsmyndigheten.se

Fup bllagL
https://focus.pensionsmyndigheten.se/web/order/orderList.action
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Order

Order

Scientia Fund Management

Trade Date: 17 Jul 2013

Order No.
13071700510
13071700501

Order No.

13071700481
13071700139
13071700134
13071700482

Trade Date: 18 Jul 2013

Order No.
13071800002

Page 1 of 1

Order Date: 17 Jul 2013

Buy Id No. Currency Amount Bank Account No. Settlement Date
Inside USA SE0004751378 SEK 98 215 SEB 5851 10 797 50 130717
Inside USA Small Cap SE0004751360 SEK 181961 SEB 5851 10 797 34 130717
Sell Id No. Currency Units Bank Account No. Settlement Date
Inside Canada SE0004751345 SEK 100,597387 SEB 5439-1003554 130719
Inside Sweden SE0003495654 SEK 444,45892 SEB 5439-1003554 130719
Inside UK SE0004751352 SEK 475,240891 SEB 5439-1003554 130718
Positiv Pension Aktiv Global SE0004751386 SEK 1569 640,109518 SEB 5439-1003554 130719
Sell Id No. Currency Units Bank Account No. Settlement Date
Inside Asia SEQ004113926 SEK 1 033,770945 SEB 5439-1003554 130723
Sender

Swedish Pensions Agency
Fund Administration

Box 38190

SE-100 64 Stockholm
SWEDEN

Phone +46 10 454 23 10
Telefax +46 8 658 13 30

Email: fundadmin@pensionsmyndigheten.se

Fup blla% g 7
https://focus.pensionsmyndigheten.se/web/order/orderList.action 201 17



Order

Order

Scientia Fund Management

Trade Date: 18 Jul 2013

Order No. Buy Id No. Currency
13071800494 Inside Canada SE0004751345 SEK
13071800141 Inside UK SE0004751352 SEK
13071800509 Inside USA Small Cap SE0004751360 SEK
Order No. Sell Id No. Currency
13071800146 Inside Sweden SE0003495654 SEK
13071800519 Inside USA SE0004751378 SEK
13071800495 Positiv Pension Aktiv Global SE0004751386 SEK
Trade Date: 19 Jul 2013
Order No. Sell Id No. Currency
13071900002 Inside Asia SE0004113926 SEK
13071900001 Inside Australien SE0004751337 SEK

Fup bilaga

https://focus.pensionsmyndigheten. se/web/ordel/oxde

Page 1 of 1

Order Date: 18 Jul 2013

Amount Bank Account No. Settlement Date
44 670 SEB 585110 796 53 130718
13 204 SEB 585110797 18 130718
87 791 SEB 5851 10 797 34 130718

Units Bank Account No. Settlement Date
509,843401 SEB 5439-1003554 130722
429,877209 SEB 5439-1003554 130722
2 353 137,560746 SEB 5439-1003554 130722

Units Bank Account No. Settlement Date
320,022058 SEB 5439-1003554 130724
472,003768 SEB 5439-1003554 130723

Sender

Swedish Pensions Agency
Fund Administration

Box 38190

SE-100 64 Stockholm
SWEDEN

Phone +46 10 454 23 10
Telefax +46 8 658 13 30

Email: fundadmin@pensionsmyndigheten.se

%lst action

201588



Order

Order

Scientia Fund Management

Trade Date: 19 Jul 2013

Page 1 of 1

Order Date: 19 Jul 2013

Order No. Buy Id No. Currency Amount Bank Account No. Settlement Date
13071900487 Inside USA Small Cap SE0004751360 SEK 306 081 SEB 5851 10 797 34 130719
Order No. Sell Id No. Currency Units Bank Account No. Settlement Date
13071900471 Inside Canada SE0004751345 SEK 298,949894 SEB 5439-1003554 130723
13071900497 Inside USA SE0004751378 SEK 227,186292 SEB 5439-1003554 130723
13071900472 Positiv Pension Aktiv Global SE0004751386 SEK 1772 855,929254 SEB 5439-1003554 130723
Trade Date: 22 Jul 2013
Order No. Sell Id No. Currency Units Bank Account No. Settlement Date
13072200002 Inside Asia SE0004113926 SEK 1674,088002 SEB 5439-1003554 130725
13072200001 Inside Australien SE0004751337 SEK 320,420972 SEB 5439-1003554 130724

Fup bilaga

https://focus.pensionsmyndigheten. se/web/01der/01de

Sender

Swedish Pensions Agency
Fund Administration

Box 38190

SE-100 64 Stockholm
SWEDEN

Phone +46 10 454 23 10
Telefax +46 8 658 13 30

Email: fundadmin@pensionsmyndigheten.se
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Order

Order

Scientia Fund Management

Trade Date: 22 Jul 2013

Order No.

Buy Id No. Currency
13072200534 Inside Canada SE0004751345 SEK
13072200563 Inside USA SEQ004751378 SEK
13072200553 Inside USA Small Cap SE0004751360 SEK
Order No. Sell Id No. Currency
13072200141 Inside UK SE0004751352 SEK
13072200535 Positiv Pension Aktiv Global SE0004751386 SEK
Trade Date: 23 Jul 2013
Order No. Sell Id No. Currency
13072300002 Inside Asia SE0004113926 SEK
13072300001 Inside Australien SE0004751337 SEK

Fu

a
https://focus.pensionsmyndigheten.se/web/or: er/orde%ist.action

bila

Page 1 of 1

Order Date: 22 Jul 2013

Amount Bank
34524 SEB
7 014 SEB

454 308 SEB

Account No.

585110 796 53
5851 10 797 50
5851 10 797 34

Units Bank Account No.

316,383963 SEB
14 512,87303 SEB

5439-1003554
5439-1003554

Settlement Date
130722
130722
130722

Settlement Date
130723
130724

Units Bank Account No. Settlement Date
243,830322 SEB 5439-1003554 130726
1 149,650956 SEB 5439-1003554 130725

Sender

Swedish Pensions Agency
Fund Administration

Box 38190

SE-100 64 Stockholm
SWEDEN

Phone +46 10 454 23 10
Telefax +46 8 658 13 30

Email: fundadmin@pensionsmyndigheten.se

2

20 1&0.2



Order Page 1 of 1

Order Order Date: 23 Jul 2013

Scientia Fund Management

Trade Date: 23 Jul 2013

Order No. Buy Id No. Currency Amount Bank Account No. Settlement Date
13072300473 Inside Canada SE0004751345 SEK 78 490 SEB 5851 10 796 53 130723
13072300143 Inside Sweden SE0003495654 SEK 41 636 SEB 585110 73205 130723
13072300497 Inside USA SE0004751378 SEK 10111 SEB 5851 10 797 50 130723
13072300487 Inside USA Small Cap SE0004751360 SEK 21 564 SEB 5851 10 797 34 130723
Order No. Sell Id No. Currency Units Bank Account No. Settlement Date
13072300474 Positiv Pension Aktiv Global SE0004751386 SEK 17 897,75598 SEB 5439-1003554 130725

Trade Date: 24 Jul 2013

Order No. Sell Id No. Currency Units Bank Account No. Settlement Date
13072400002 Inside Asia SE0004113926 SEK 296,964014 SEB 5439-1003554 130729
13072400001 Inside Australien SE0004751337 SEK 833,938038 SEB 5439-1003554 130726

Sender

Swedish Pensions Agency
Fund Administration

Box 38190

SE-100 64 Stockholm
SWEDEN

Phone +46 10 454 23 10
Telefax +46 8 658 13 30

Email: fundadmin@pensionsmyndigheten.se

Fup bilaga
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Allmianna villkor

DEFINITITONER:

Med Positiv Pension avses bolaget Positiv Pension 1 Sverige AB (556791-9856). Med
Kund avses person eller bolag som tecknat avtal for tjanster tillhandahallna av
Positiv Pension.

Villkoren reglerar férhallandet mellan Kund och Positiv Pension i Sverige AB.
Positiv Pension dtar sig att till Kund under avtalad period inom Premiepensions-
systemet leverera rekommendationer angdende premiepensionsval.

NOJID-KUND-GARANTI

Som Kund erhélls en garanti som innebér att om Kund under perioden r 2005
t.0.m. 2012 har haft en bittre virdeutveckling dn Positiv Pension betalar vi Kund
3000 kronor i ersdttning, FOr att nyttja garantin dligger det er som Kund att till oss
inkomma med underlag fr virdeSkning senast 14 degar efter att orderbekriftelsen
mottagits.

ANGERRATT

Kund som inte 3r ett bolag har enligt Distans- och hemfSrsiljningslagen rétt att
éngra sitt kop inom trettio (30) dagar fran den dag Kund har tagit emot bekriftelse
Pa genomfSrt kdp av Positiv Pensions tjdnst och har tagit del av dessa allménna
villkor, Meddelande om att Kund vill utnyttja sin angerrfrr skall Eimnas genom
telefonsamtal til] 0200-580058 eller per e-post som skickas till kundservice@
positivpension.se. Mottar Positiv Pension sddant meddelande i réct tid, annuileras
Kunds order och avtalet mellan Kund och Positiv Pension upphor.

PERSONUPPGIFTSLAGEN

Positiv Pension kommier att behandla Kunds personuppgifter. Med Positiv Pension
avses i detta sammanhang bolag inom den koncern som Positiv Pension tillhér. De
personuppgifter som kormmer att hanteras 4r bland annat namn, adress, e-post-
adress, mobiltelefonnummer och personnummer, samt sddana andra uppgifter
sorn Kund direke eller indirekt limnar till Positiv Pension. Kund ansvarar for act
sjalv informera Positiv Pension om dndring av adress, e-postadress, mobiltelefon-
nummer och andra vésentliga uppgifter som rér Kund.

Det friimsta syftet med att behandla Kunds personuppgifter 4r att Positiv Pension
ska kunna uppfylla sina dtaganden mot Kund. Personuppgifterna kommer bland
annat att anvindas for att Positiv Pension ska kunna ge adekvat och relevant
radgivning rorande placeringsfragor kopplade till Kunds premiepensionsval. Per-
sonuppgifterna kommer dven hanteras for att Positiv Pension pa det sdtt som &r
nddvindigt for att Positiv Pension ska kunna leva upp till sina dtaganden gentemot
Kund och ge bista service.

Positiv Pension kommer 4ven att behandla Kunds personuppgifter i syfte att Kund
ska fa relevant information, erbjudanden och intressanta tjanster fran Positiv Pen-
sion eller Positiv Pensions samarbetspartners. I den mén det ror information fran
nagon av Positiv Pensions samarbetspartners, kan s&dan samarbetspartner ocksi
komma att behandla Kunds personuppgifter.

De personuppgifter som Positiv Pension hanterar kan verlatas till annart bolag
inom den koncern som Positiv Pension tillhér, eller till sddant bolag som inte
tillhér samma koncern i samband med att Positiv Pension 6verldter hela eller delar
av sin rorelse.

Genom godkdnnande av en order godkénner du som Kund ocksd att er angivna
e-postadress ir korrekt och att den kan anvindas for att skicka ut information
kring omfrdgandekopia vid de fall en kreditupplysning inhdmtas.

Genom att Kund accepterar dessa allminna villkor samtycker Kund till att de
personuppgifter som Kund ldmnar ¢ill Positiv Pension hanteras i enlighet med vad
S0In anges ovan.

Positiv Pension hanterar personuppgifter i Sverensstimmelse med personuppgift-
slagen (SFS 1998:204). Kund har ritt att en ging om 4ret, utan kostmad, f4 informa-
tion bland annat om vilka personuppgifter Positiv Pensjon hanterar som rér Kund
och hur Positiv Pension anvéinder dem. En sidan fSrfrigan ska goras skriftligen.
Kund har ocksé alltid rétt att skriftligen begira réttelse av felaktiga personuppgift-
er och att dterkalla l¥mnade samtycken.

ANSVAR

Kund &r medveten om att férslagen frin Positiv Pension kan 4 Kunds kapital att
bade tka och minska i viirde, och att inga garantier om tjansternas utfall kan ges.
Av Positiv Pension framtaget material &r att betrakta som upphovsrirtsskyddat
material och fér inte vidarebefordras till tredje part utan Positiv Pensions tilldcelse.
Skulle detta ske 4ger Positiv Pension ritten att stdnga av Kundens tjanst med
omedelbar verkan. Kund har ingen rétt till dterbetalning utav mediemskapsavgift i
derta fall.

Bilaga &

Positiv
Pension

Pogitiv Pengion ansvarar inte for tekniska inst#llningar, sdsom konfigurationer

i programvara, brandviggar 0.s.v. som kan utgtra ett hinder fér Kund att nyttja
tjansten. Det dligger Kund att pikalla eventuella hinder f&r Positiv Pension som
efter felanmilan har upp till 7 (sju) kalenderdagar pa sig att leverera tjdnsten i
ldsbar form till Kund.

GRUPPFORSAKRING-LIVFORSAKRING

Genom Linsforsikringar och Positiv Pension erbjuds en grupplivitrsikring
(livforsikring). Forsikringsgivare 4r Linsforsakringar Gropplivitrsikring-
saktiebolag. Detta stycke behandlar kortfattad information om villkoren f6r
gruppforsikringen. Fullstdndiga villkor finns pd www.lansforsakringar.se/grupp.
Forsakringen dr giltig under forutsittning att Kund betalat till Positiv Pension ar-
savgiften fér medlemskapet samt eventuellt tilligg f6r hogre nivaer av férsdkrings-
belopp samt att Kund skickat in hdlsodeklarationen och denna har godkénts efter
sedvanlig prévning. Det aligger Kund att uppdatera Positiv Pension om 4ndring av
formanstagare. Det aligger ocksa Kund att kontrollera att rétt forsakringsbelopp
viljs i rakt med att PPM-kapitalet vixer, Forsakringens giltighet begrinsas till tiden
f6r medlemskapet hos Positiv Pension.

BETALNING

Kund skall till Positiv Pension erldgga, enligt avtal, en avgift enligt vid var tid
géllande prislista. Det belopp som Kund skall betala framgér av Kunds orderbekrif-
telse. Vid betalning &rsvis skall betalning ske 1 forskott och vara Positiv Pension
tillhanda senast pa den betalningsaviseringen angivna forfallodagen, fn. 30 dagar
efter fakruradatum. Vid beralning ménadsvis genom AutoGiro dligger det Kund
att fylla i och skicka in Medgivandeblankerten avseende AutoGiro senast 14 dagar
efter mottagandet av blanketten. Vid pibdrjad men avbruten AutoGiro-dragning
slutfaktureras Kund for dterstiende av medlemskapsperiod. Positiv Pension kan i
det Jget ta ut en administrativ avgift pa 195 kronor. Om Kund inte fullgdr betaln-
ingsskyldigheten i tid upphdr Positiv Pensions skyldigheter enligt detta avtal.
Positiv Pension har ritt att debitera kostnader fr betalningspaminnelser samt
drdjsmélsrinta enligt rintelagen fran forfallodagen. Positiv Pension férbehaller
sig ratten att dndra avgiften. I det fallet ska Kund meddelas senast 30 dagar fore
avgiftséndringen trider i kraft.

FONDBYTEN

Kund dr inforstddd med att det hos Pensionsmyndigheten kan se fordrdjning av
anmélt fondbyte i upp till fem (5) arbetsdagar vilket kan paverka ingang- eller
utgingsvirde av valet, fonden eller portféljen. Kund &r medveten om att det inte
kan paverkas av Positiv Pension.

AVTALSTID OCH UPPSAGNING

Avtalet mellan Kund och Positiv Pension borjar gilla den dag Kund, per telefon
eller e-post, ingér avtal om kép av nagon av Positiv Pensions tjanster eller vid
kontakt med Positiv Pension eller nigon av Positiv Pensions s&ljare. Avtalet giller
under en period om tolv manader (nedan kallat en “avtalsperiod”). Sigs inte
avtalet upp senast en manad innan innevarande avealsperiod 16per ut, forlings
avtalet automatiskt med tolv ménader i taget med bibehéllen uppsigningstid (dvs.
en ménad). Erlagd &rsavgift dterbetalas inte.

Positiv Pension kommer att i god tid, men senast tvd minader innan innevarande
avtalsperiod 1oper ut, informera Kund genom e-postmeddelande om atr avralet
kommer att férnyas och gilla ytterligare en avtalsperiod, om inte Kund séger upp
avtalet senast en manad innan innevarande avtalsperiod 16per ut.

Meddelande om uppsidgning ska linmas per telefon tll Positiv Pension pi telefon-
nummer 0200-580058 alternativt per e-post till
kundservice@positivpension.se. Bekréftelse av uppségning sker via e-post.

ANDRING AV DE ALLMANNA VILLKOREN

Positiv Pension har rétt att dndra sina allménna villker. Eventuella forindring-

ar trdder 1 kraft tidigast 30 dagar efter justerade villkor har meddelats Kund
genom att ha hallits tillgéngliga pa Positiv Pensions webbsida eller pa annat sétt
meddelats Kund. Om Positiv Pension gér vésentliga forindringar i villkoren, har
Kund rétt att siga upp sitt avtal i fértid forutsatt art Kund utan drdjsmal kontaktar
Positiv Pension efter det att Kund tagit del av de justerade villkoren.

POSITIV PENSION | SVERIGE AR (556791-9856)

Vi har som syfte att inom Premiepensionssystemet forse vira medlemmar med
funskap om sparande och bidra till att dessa far mer att leva av som pensionzrer,
Vi har sedan &r 2005 genererat avkastning pa 194%. JAmfor oss girna med andra.
Mer information finns p&: www.positivpension.se

Positiv Pension i Sverige AB (Org. Nr 556791-6856) VAdursgatan 5 41250 Gteborg tel: 0200-58 00 58 e-post: kurdservice@positivpension.se
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Fran: Nytomt Johan <johan.nytomt@thermia.se>

Datum: 3 augusti 2013 22:22:29 CEST

Till: "info@scientia.se" <info@scientia.se>

Amne: VB: Strategi Placering - fondbyte utan min tilltelse

Hej!

Som information har jag skickat nedanst&ende mail till Finsnsinspektionen da jag &r heligt
forbannad pd Strategi Placering och deras agerande.

Hoppas er fond fortsatter ha lika bra utveckling som den hittills haft sd jag inte blir besviken pga
att jag byter tillbaka;-)

Ni f&r gérna kontakta mig om ni vill ha mer info d& jag missténker att ni polisanmalt bolaget.

Mvh Johan Nytomt

Tel: 070-573 08 56

Fran: Nytomt Johan

Skickat: den 3 augusti 2013 22:16

Till: finansinspektionen@fi.se

Amne: Strategi Placering - fondbyte utan min tilldtelse

Hej!

Mitt namn ar Johan Nytomt. Jag har under négra ar varit n6jd kund/medlem hos Positiv
Pension, men blev fér nagra veckor sedan per telefon kontaktad av en person som
pastod att ett foretag kallat ”Strategi Placering” tagit 6ver/képt 6ver alla kunder fran
Positiv Pension (minns inte exakt hur hon uttryckte det). Tjejen pa telefon ville att jag
utan vidare skulle gora ett telefonavtal som godkinde att Strategi Placering skulle
éverta forvaltningen av mina PPM-pengar. Jag svarade da att jag inte var intresserad av
att ingd nagot sadant avtal via telefon utan att f& veta mer om féretaget och vad de
kunde erbjuda. Dessutom var jag mycket forbryllad 6ver hur detta éver huvud taget
kunde vara sant? Vad hade hdnt med Positiv pension?

Fup bilaga 2
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Jag bad tjejen i telefon att hon skulle skicka 6ver information per post och att jag ville
ha avtalsinformation, villkor mm skickat till mig sa jag grundligt kunde ga igenom vad
jag erbjods fér tjanster och vilka “hakar” som kunde finnas. Dessutom talade jag om for
henne att jag skulle vara pa resande fot under ett antal veckor pa semestern och att jag
inte var intresserad av att sitta och lusldsa denna typ av information pd min lilla
Smartphone-skiarm, utan kunna géfa detta under mer ordnade former —det handlar
inda om nagot viktigt — min framtida pension.

Under senaste veckan har personer fran Strategi placering férsokt nd mig pa mobilen
flera ganger per dag, men da jag varit pa resande fot pa semester i Norge har jag
avvisat samtalet 3-5 ggr per dag men de fortsatter ringa.

Idag I6rdag 3/8 nér vi landat i hemmet satte jag mig vid datorn for att férsoka hitta lite
information om bolaget na nitet och blev minst sagt fundersam da jag laste att manga
kunder fatt sina fonder utbytta mot sin vilja. Jag anade orad och loggade in pa
pensionsmyndigheten fér att se om jag var en av "de drabbade”. Dessutom kan jag
tilligga att nagon skriftlig information som jag bad att fa om bolaget har jag INTE fatt.

Mina misstankar visade sig riktiga. 100% av min premiepension visade sig vara
placerad i en fond jag aldrig valt sjilv — ndmligen "Optimus High Yield” — den fond
som Strategi Placering anvinder till sina PPM-placeringar. Sista gangen jag bytte sa
var det till 100% i fonden ”Positiv Pension Aktiv Global”.

Jag kan minst sagt sdga att jag dr jatteférbannad och mycket férvanad éver hur detta
kan vara mojligt?? Kan ett féretag som jag inte ingatt nagot avtal med verkligen ha ratt
att flytta mina pensionspengar till en fond de troligen sjalva pad ndgot vis tjanar extra
pengar pa? Ar detta lagligt? Kan de verkligen képa ett annat féretag och dérigenom fa
denna rattighet?

Min férsta tanke var att polisanmaila féretaget men det sag jag sedan pa natet att
ndgon redan gjort, sa jag vet inte om det dr nagon idé?

Jag kommer byta tillbaka till den fond jag hade tidigare, samt bestalla ny PPM-kod
snarast. Vad jag inte vet dr nir detta byte skedde och hur mycket jag férlorat senaste
tiden. Optimus High Yield 4r en fond som inte alls haft lika bra utveckling som den jag
hade.

Jag vore oerhort tacksam for svar fran er och vill ni kontakta mig fér att fa information
till den utredning som jag férstar inletts ar ni mer dn varmt valkomna.

Mvh Johan Nytomt

Tel: 070-573 08 56
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2013-08-06 94




Fragor om Strategi Placering - Finansinspektionen Page 1 of 1

Bilaga |0

STOCKHOLMS TINGSRATT
W NS Registrering och kassan
% @
5 e %
7 > mk 2013 -08- 09
¢ A5

T (S 36\

s PSS T LS T S-S0 S
Aktbil RN |

Start / Konsument / Fragor om Strategi Placering

Fragor om Strategi Placering
Vi far just nu manga samtal fran kunder som har fatt sitt premiepensionssparande flyttat fran Positiv Pension till férsakringsférmediaren
Strategi Placering.

Har du som kund fragor om kring sitt premiepensionsinnehav ska du i férsta hand vénda sig till bolaget. Strategi Placerings kundtjanst nas pa
08-121 387 00.

Kanner du néjd med flytten till Strategi Placering och den placering som gérs dér behéver du inte géra nagonting.

Ar du inte n&jd med placeringen/fonden som r gjord kan du begara att bolaget ska géra en annan placering. Om du inte &r néjd med flytten
till Strategi Placering kan du séga upp avtalet med bolaget. Man behéver ingen mellanhand fér att placera sina premiepensionspengar — det
gar att géra pa helt egen hand

Las merpensionsmyndigheten Dokument Extern lank

Finansinspektionen | Box 7821, 103 97 Stockholm | Brunnsgatan 3 | Telefon 08-787 80 00 | finansinspektionen@fi.se

: Fup bilaga 2
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Miljardbelopp flyttades fran en premiepensionsfond till en annan. Men manga kunder visste inget och nu har
pensionsradgivaren Strategi Placering polisanmalts.

— Helt oacceptabelt, sager Fredrik Walldal, en av de drabbade.

Publicerad 2013-07-26 14:16

Nar han nyligen loggade in pé sitt pensionskonto fick han en smarre chock. Over 100.000 kronor av pensionspengarna var éverforda till
en for honom obekant fond, en rantefond férvaltad av bolaget Optimus Fonder.

— Pengarna &r flyttade till en fond utan mitt godk&nnande. Det &r klart att man &r besviken och upprérd, minst sagt, séger han.

Enligt Walldal férséker nu telefonforsiljare fran Strategi Placering, med “aggressiva forséljningsmetoder”, fa honom att godkanna
flytten i efterhand.

— Men jag vill inte det. Jag har helt tappat fértroendet for dem.

Totalt ska Strategi Placering ha flyttat 2,1 miljarder kronor fordelade pa 19.000 sparare. Och enligt en farsk polisanméalan mot bolaget —
som rér bland annat bedrégeri och troléshet mot huvudman — har fondbytena “i stor utstrackning” skett utan uppdrag fran
pensionsspararna.

Bakom anmalan star Scientia, det fondbolag som drabbats av den massiva flytten av pensionspengar.
— Det intraffade drabbar oss, men de stora férlorarna &r allmanheten och vanliga pensionssparare, sager Erik Lidén, vd pa Scientia.

De berérda kunderna tog Strategi Placering 6ver tidigare i juli genom en affar med branschkollegan Positiv Pension. Kort dérefter
bérjade pengar foras dver fran Scientias aktiefond till en rantefond forvaltad av bolaget Optimus Fonder. Ett tankbart motiv &r, enligt
anmélan, att Strategi Placering fatt “mangmiljonbelopp” i provisioner pa fondbytena.

Aven Finansinspektionen (F1) har fatt indikationer pa att fondbyten genomférts utan pensionsspararnas vetskap.

—Vi har fatt flera samtal till var konsumentenhet de senaste veckorna, med uppgifter fran kunder som ligger i linje med det du s&ger.
Men vi har inte alla fakta &n, sager Hakan Dahlberg, chef fér enheten tillsyn investerarskydd pa Fl.

Inspektionen har i dagsléget inte inlett nagot formellt tillsynsérende, men “fér en dialog” med Strategi Placering.

— Vi vill ha mer fakta om de senaste veckornas handelseutveckling. Vi kommenterar inte mer i detalj nar det finns en pagaende
utredning, sager Dahlberg.

Den eventuella brottsutredningen kommer att skotas av Ekobrottsmyndigheten, som pa fredagen inte kunde ge nagon information om
drendet.

TT har varit i kontakt med Strategi Placerings vd Theodora Gergeo. Hon ténker beméta anklagelserna skriftligen “i bérjan av nasta
vecka”, skriver hon i ett mejl.

Mats Rorbecker/TT

© Detta material &r skyddat enligt lagen om upphovsritt.

Fup bilaga 2 962013 08-08

http://www.dn.se/ekonomi/pensionsradgivare-i-blasvader?rm=print



FI granskar flytt av pensionspengar | Sverige | SvD Page 1 of 2

Ny Bilaga ll
SvD NARINGSLIV

LMS TINGSRATT

Registrering och kassan

Fi granskar flyttav. , 291 09
pensionspengar  iloniee

Pensionsradgivaren Strategi Placering har polisanmilts for att ha flyttat
miljardbelopp mellan fonder utan kunders godkannande.

1 augusti 2013 kl 10:14 , uppdaterad: 1 augusti 2013 kl 10:47

Finansinspektionen har nu 6ppnat ett tillsynsdrende och pé
Ekobrottsmyndigheten haller man sedan i tisdags pé att sitta sig in i
den komplicerade affaren.

- Det ar en mycket omfattande anmalan och det finns en dklagare som
tittar p4 den nu. Men sekretessen gor att jag inte ens kan avsloja om det
inletts en forundersokning, sager Katinka Wall, presschef pa
Ekobrottsmyndigheten.

FI har "fort en dialog” med Strategi Placering men har nu valt att starta
ett tillsynsarende for att utreda om bolaget brutit mot de finansiella
regelverket.

- Vi har fatt ett flertal telefonsamtal frén kunder som indikerar att det
som stitt i medierna stimmer. Men vi kan ju inte enbart g pa det. Vi
maste ha kontakt med bolaget for att f4 reda pd mer fakta, siger Annika
Zervens, kommunikationschef pa FI.

Pensionsrddgivaren Strategi Placering tog genom en affér ijulii ir over
branschkollegan Positiv Pensions kunder. Kort darefter bérjade man
flytta kundernas pengar frén en premiepensionsfond till en annan -

; men manga kunder informerades aldrig om flytten.

Ekobrottsmyndigheten tittar just nu pa en polisanmélan mot Strategi
Placering som ror bland annat bedrageri och troléshet mot huvudman.
Enligt uppgift ska totalt 2,1 miljarder kronor férdelat p4 19 000 sparare
ha flyttats.

QUIZ: Storbanker, procent och virldens valutor

QUIZ: Vad vet du om de fyra storbankerna?

Fup bilaga 2 g7
http://www.svd.se/naringsliv/nyheter/sverige/fi-granskar-flytt-av-pensionspengar 839... 2013-08-06



Problematiskt med PPM-radgivning | Pension | SvD STOCKHOLMS TINGSRATT Page 1 of 3

Registrering och kassan

. ~ a3 09 Bilaga 13 :
SvD NARINGSLIV: |

@
Problematiskt med PPM-
o @ @
radgivning
PPM-radgivaren Strategi Placering flyttade 2,1 miljarder i pensionspengar fran en
PPM-fond till en annan utan alla kunders godkdannande. Nu granskas bolaget av

Finansinspektionen (Fl) och Ekobrottsmyndigheten, men enligt Claes Hemberg,
sparekonom pa Avanza, dr flyttférfarandet vardagsmat.

PPM-radgivaren Strategi Placering flyttade 2,1 miljarder i pensionspengar frén en PPM-
fond till en annan utan alla kunders godk&nnande. SCANPIX

2 augusti 2013 kI 15:52 , uppdaterad: 2 augusti 2013 ki 16:27
#
- Tyvirr hinder detta hela tiden i PPM-branschen. Folk lamnar Gver
ansvaret till ridgivare som sdger att de ska ta hand om pengarna och
sedan berittar de ingenting om vad de gor med dem, siger han.

TT har talat med Emil Ingmanson, styrelseledamot i dgarbolaget bakom
Strategi Placering. Han siger sjélv att det dr han som &4r ansvarig for

[/ hela affiren med 6verflytiningen av pensionspengarna, men 4r inte
orolig 6ver den polisanmélan som riktas mot bolaget.

- Det star ju vem som helst fritt att polisanméla vem som helst. Men jag
ar inte orolig. Vad skulle brottet vara? Det finns inget brott, siger Emil
Ingmanson.

Enligt honom &r en ny styrelse for dgarbolaget till Strategi Placering
redan utsedd, forandringen har dock inte registrerats av Bolagsverket

Fup bilaga 2 §
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an. Sjalv ska han avga och uppger i stillet att han numera forst och
framst representerar den amerikanske investeraren Mark Bishop.

Det var han som forst kopte bolaget Positiv Pension och ldt kunderna
foras over till Strategi Placering. Darifran placerade man sedan om
kundernas pengar och lade dem hos fondforvaltaren Optimus Fonder —
som ags av samme Mark Bishop som Emil Ingmanson nu jobbar for.

LAS OCKSA FI granskar flyit av pensioner
LAS OCKSA Pensionsbolag polisanmils
LAS OCKSA Grupperna som fir simsta pensionen

Da &r du alltsa inblandad i alla bolagen i flyttkedjan, ser du inget
konstigt med det?

- Ur Finansinspektionens synvinkel skulle det vara fel om jag a ena
sidan dgnar mig at att hantera kunderna och & andra sidan forvaltar
deras pengar. Men det gor jag absolut inte. Jag har ingenting med att
gora hur Optimus skots och forvaltas, siger Emil Ingmanson.

Claes Hemberg menar att Strategi Placering delvis far kla skott for
etiska problem som giller hela branschen. Samtidigt vilkomnar han en
eventuell dom i fallet.

— Den skulle kunna bli vagledande och d& kommer hela branschen
behova stddas upp rejalt, siger Claes Hemberg.

Polisanmalan mot féretaget har gjorts av Erik Lidén, vd f6r
fondforvaltaren Scientia. Det var det bolag som i ett slag forlorade 2,1
miljarder ur sin PPM-fond nir Strategi Placering férde 6ver 19 000
sparares PPM-kapital till en fond i ett annat bolag.

Erik Lidén har darmed all anledning att vara emot flytten och Claes
Hemberg menar att polisanmélan — om &n vilkommen — ocksd méaste
ses som en del i ett branschbrak.

— Jag tror inte att han tanker sarskilt mycket pa kunderna, sager Claes
Hemberg.

Testa dig sjalv! Har du koll pa dina pengar?

QUIZ: Vad kan du om dem pa nya sedlarna?

QUIZ: Vem &r det du ser pa sedeln?

Fup bilaga 2
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Finansinspektionen granskar
pensionsradgivaren Strategi

Hacering som flyttade miljard-
belopp utan kunders godkdnnan-
de. Affdren ingar i ett avancerat
spel om spararnas pengar i sam-
arbete med en amerikansk
investerare.

TT har granskat bolagen som &r
inblandade i den omfattande &ver-
foringen av pensionspengar. Sam-
ma investerare dyker upp tvé
génger i flytikedjan som dven in-
Kluderar ett misstankt mmilvakis-
uppligg i pensionsraddgivaren
Positiv Pension, bolaget dir de
19000 spararna fradn bérjan var
kunder.

Positiv Pension képtes infor
bolagsstdmman den 2 juliiar av
den amerikanska finansmannen
Mark Bishop genom bolaget ABS
Investment Group.

DA flyttades kundavtalen till nu
polisanmaélda Strategi Placering
som bérjade fora &ver pensions-
pengar till en ny rintefond.

Flera kunder gavs aldrig méjlig-
het att godkénna Gverféringen.
Férvaltare av den nya fonden ar
Optimus Fondeg, ett bolag som

R D IS

ocksé dgs av Mark Bishops bolag.
Bishop &r kind for att ha forséke
k&pa Saab tillsammans med sport-
bilsproducenten Christian von
Koenigsegg och den norske affirs-
mannen Bard Eker. Men Bishop
drog sig ur med hinvisning till att
han inte ville bli féremal i6r den

Det dr uppseen-
devéickande pd
alla sdtt. 54 far
man definitivt
inte gora.

Carl-Magnus Kindal, styrelse-
ordférande i Optimus Fonder.

mediegranskning som omgav af-
faren. TT har sékt bade Mark Bis-
hop och Optimus vd Ulf Deckmark
0t en kommentar men utan fram-
glng.

Styrelseordftranden i Optimus,
Carl-Magnus Kindal, uppger att
han inte k&nde till att Bishopijuli

tog 6ver Positiv Pension, vars kun-
ders pengar Optimus nu alltsé
férvaltar. _

—Jag trodde att det var Strategi
Placering som kdpte Positiv Pen-
sion, sger han.

Kindal férklarar att han visste
att det skulle komma pengar fran
Positiv Pensions kunder via Stra-
tegi Placering till Optimus fond,
men inte att cet handlade om hela
2,1 miljarder och utan kundernas
godkannande.

-Det &r uppseendevickande pa
alla sitt. Sa far man definitivt inte
gbra. Hade vi hort att det skulle gd
till s& hade vi givetvis sagt att vi
inte vill medverka till ndgot sddant,
siger han.

Finansinspektionen, FI, ska nu
utreda om Strategi Placering har
brutit mot det finansiella regel-
verket.

—Vi har fatt ett flertal telefon-
samtal frin kunder som indikerar
att det som statt i medierna stim-
mer. Men vi kan ju inte enbart g
pa det. Vi méste ha kontakt med
bolaget for att fa reda pa mer fak-
ta, siger Annika Zervens, kommu-
nikationschef pa FIL.

ERIX OLSSONTT

Hos oss ar du alltid i centrum

bér ligga en bit frdn city, néra

v Vihjslper dig hitta ratt logisti
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f‘é Positiv Pension Aktiv Global | Sci

P

scientia.se’vara-fonder p

1y Favorites S & Web Slice Gallery v

| 48 Positiv Pension Aktiv Global | Scientia

Positiv Pension Aktiv Global

-

Fonden ger dig en mojlighet att ta rygg pa insiders dver hela varlden! 162,70
109,12 3
Fonden passar dig som: ;
| b g 114,94 | 14 i
- Vill placera i en fond som placerar globalt ;11278 11.4% )
- Saker att sdkrare aiternativ an en aktiefond 109,17 | -, 47%

- Tror att insiders gér battre investeringar

- Har en langsiktig placeringshorisont, 3 ar elier langre 11895 -14% . 224%

S121.91 5% 0 250%

i
2
B2

119.08
119,05

Kopa och salja andelar

Handel
Minsta startbelopp {7} 5000 SEK

Minsta manadssparande
Kursactering och handel Dagligen .

Brytiid for hande! 18.00 ©

Kopavgift
Saljavgift {71
Fervaltningskostaad [©

Omsattningshastighet' 79

15 &

nformationen baseras pé uppgiter irén

2013-03-03
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High Yield « Optimus Fonder

Optimus

FONDER

HER O BOLAGET VARA FORDER INVESTERA HYHETER BESTALL INFO KORTAKTA

st cap High Yield
High Yield .

#anadsrapport

Arsterittelse

avka:'mds: mh plzu:‘m{ sker { rintebéirande instromen KORT FONDFAKTA
innefia marknaderna.

Yondens startar: 2012
Forvaltare: Uif Deckmark
Kursnotering'handel: Dagliy hands!
Insdtningsavgift: 0 %
Cttridesavgife: § %
Fonden placerar { rintebivande instrument pd df m**mam\ it Forvaltuingsaveift: 2,35 %

r("xdeﬂ mw erar 9 ¢ Prestationsarvode:
Minadssparande: my
Engangsinsitiningar: 1.000 SEX
Forvavingsinstitun: Swadbank
Bankkonto: 83 3 444 284-7
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Stockholms tingsratt AKEDH oveererere N verrsrereanseases Danske Bank
Scheelegatan 7 Trade Finance
104 20 Stockholm Box 7523

Norrmalmstorg 1

103 82 Stockholm
tf.sto@danskebank.se
Telefon [+46]0752-481280
Telefax (+46)0752-484712
SWIFT-BIC: DABASESX
www.danskebank.se

7 augusti 2013

Sida 1 av 2

BORGENSFORBINDELSE NR. 63G0476414

Scientia Fund Management AB, org. nr. 556739-2849, har i augusti 4r 2013 vid Stockholms tingsrétt ansokt om
interimistiskt forbudsmeddelande jamlikt marknadsforingslagen (2008:486) m.m. gentemot Strategi Placering i
Skandinavien AB, org. nr. 556860-5082.

Undertecknad bank gar harmed i borgen sasom for egen skuld for all den skada som kan dsamkas Strategi
Placering i Skandinavien AB pa grund av att ovannamnda interimistiska yrkande bifalles.

Banken skall dock inte pa grund av denna férbindelse kunna dldggas att utge mer dn sammanlagt SEK
700.000,00 (Svenska kronor sjuhundratusen 00/100).

Eventuella krav pa grund av denna borgensforbindelse skall for att kunna goras gillande mot banken framstallas
skriftligen och vara Danske Bank A/S, Danmark, Sverige Filial, Trade Finance, Box 7523, 103 92 Stockholm
tillhanda senast tre (3) manader efter det att lagakraftvunnet avgérande foreligger i den tvist som foranleder den
ovan angivna ansdkan om sakerhetsatgard. Sadant krav skall ange det preciserade belopp som kravet omfattar
och de omstandigheter pa vilka kravet grundas. Denna borgensforbindelse upphor dock att galla nar banken
aterfar borgensforbindelsen i original.

F@sbldaga Qmmark. Danske Bank A/5S
verige Fiia¥Org.nr. 516401-8811 CVR-nr. 8112 82 23 C
Bolagsverket Erhvervs- og Selskabsstyrelsen o
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Danske Bank A/S,

Danmark, Sverige Filial/ ,/

/7 € 4G UJ £y éJ £ ';r;/"/“
For att banken skall vara skyldig infria sitt dtagande skall kravet vara medgivet av bankens uppdragsgivare

eller skall lagakraftvunnen dom, diarmed jamforligt beslut eller skiljedom, som dligger honom
betalningsskyldighet, foreligga.

Betalar banken pd grund av denna bankgaranti och har uppdragsgivaren stillt sikerhet for bankens
regressfordran, giller foljande:

Om uppdragsgivaren forsdtts i konkurs dr banken berdttigad att i stallet for den, som erhdllit betalningen frdn
banken, uppbdra vad som i konkursen till foljd av bankens sikerhet tilliggs betalningsmottagaren.

Banken dr inte ansvarig for skada som beror av lagbud, myndighets digdrd, krigshindelse, strejk, blockad,
bojkott, lockout eller annan liknande omstindighet, och banken Gr darfor bl a inte skyldig att uige
dréjsmdlsrinta avseende belopp - kapital eller rédnta - som banken varit skyldig att betala men vars betalning
[frdn banken har fordréjts pd grund av omstindighet, som nu sagts.

Forbehdllet i fraga om strejk, blockad, bojkott och lockout galler dven om banken sjaly ar foremadl for eller
vidtar sddan konfliktdtgard.

Banken dar inte heller skyldig att i andra fall ersitta skada som uppkommer, om banken varit normalt aktsam.
Banken ansvarar inte i ndgot fall for indirekt skada.

Skulle omstindighet som anges i forsta stycket medfora att det rdder avbrott i bankrorelsen, nir krav enligt
forbindelsen senast skall framstillas mot banken, forlangs kravtiden sd, att krav skall vara banken tillhanda
senast femte bankdagen efter det att bankrérelsen har dterupptagils.

nk A/S Deymark. Danske Bar‘k A/S
bﬂé@ rdo18401-8811 CVR-nr. B112 82 28 7
sy n

So agsverket Erhvervs- og Se\s}ab

538D
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8,8 Bolagsverket UTLANDSK BANKS FILIAL
Objekiets ragistreringsdatum - Nuva_randa. firmas reg.dat.
1985-07-04 2000-08-01
Utskriftsdatum/tid Sida
2013-01-25, 19.30 1

RBEVIA 2004-07

Org.nummer:

Firma:

Adress:

Sater

- Registreringslin:
. Anmérkning:

VERKSTALLANDEINREKTOR ‘ o L
|

620404-2045

EXTERN(A) FIRMATECKNARE

530418-4392
620206-1930
591202-3586

560603-4311
520403-5736
610213-4811

- 530524-0367

660514-1073
700615-7577
520515-6739

570424-4937

 670618-6670
560612~5630
620329-1684:

7131016-4634
661018-1668
461005-1742

711011-5032

'620624-8202

710806~4029
730724-8968

711105-4941

Bergkvist, Lars Anders, Atterbomsvigen 36 3 tr, . . |

516401-8811

Danske Bank A/S, Danmark, Sverige Filial

Box 7523
103 82 STOCKEOLM

Stockhelms lan, Stockholm kommun

Krumlinde Eylaen, Ann Margareta, Helgeandsgatan 2, |
592 30 VADSTENA

Ab&ick, Kenth chkard Karl -Erik, Joelsgatan 25, 215 67 MALMO
Ahle, Mats G&ran, Ortugsgatan 114 603 79 NORRK@PING
Ahlstrand Kristina Elisabet, Hasslegatan 14 1lgh 1101,
589 57 LINKOPING

Alexandersson, Lars, Dalbovagen 37 A, 756 53 UPPSALA
Alkmark, Jan Ingemar, 2Allén 12 B, 518 40 SJIOMARKEN
Alm, Per Christian, Gubbekullavagen 13, 439 35 ONSALA
Andersson, Ingrid Margareta, Roslagsgatan 17 1Lgh 1203,
113 55 STOCKHOLM

Andersson, Olof Richard, Ensittarvigen €, 175 50 JARFALLA
Andersson, Per Marten, TviArgrand 4, 852 38 SUNDSVALL
Andersson, Thomas Ingemar, Skolmastaregatan 27,

602 09 NORRKOPING o

Arvidsson, Sten Reine, Andekarr 246, 459 94 LJUNGSKILE
Augustsson, Per Harry, Mariebergsvigen 39, 702 31 OREBRO
Axelsson, Thomas Séren, Aprikosvagen 27, 331 54 VARNAMO

‘Bancroft, Agneta Elisabeth, Ramna Gardsvag 26, 443 72 GRABO
Beckard, Olof Christer, Musselvigen 14, 181 66 LIDINGO

Behring, Berit Iréne, Snackvagen 2, 181 66 LIDINGO ‘
Bengtsson, Dagmar Birgitta, Askims Granstig 8, 436 42 45;1M

112 58 STOCKHOLM

Berntsson Weibull, Anna Karin Helena, Zornviagen 25,
168 51 BROMMA ‘
Bjurving, Nina Carin, Askims Fornborgsvig 5 B, 436 42 ASKIM
Bodén Isaksson, Anne Gisela €, Soldat Winges grand 8,
176 75 JARFALLA

Bondesson, Asa Kristin, Studentbacken 34 2 tr,

FORTS

Fup bilaga 2 108




~ 88Bolagsverket

630816-1915

580619-7132

810114-0120

601225-0194
760606~4801

610829-1177
 580917-8568
640522-4822

. 820214-0052

. REEVZA  2008-07

. 760625-1.903
- 730218-2048

- 690923-3634
- 700708-9456

- 620914-3574
6106172965
 680517-1417
 681129-4831
: 530;05—0115
 701025-1937

731109-9324

740401-1947.
- 751214-0182

601130-0172
590806-7217
' 651005-4049
. 530112-8590

730822~0263

610814-5019
| 620611-0139
560624-2914
751225-0221

_610129f9318

-Carlsson, .

116 33 STOCKHOLM _ _
Edson, Jan Christer Torbjérn, Gamla Landsvagen 9,

'Ekstrom,

Englund, Karin Birgitta,

.Folkesson,

REGISTRERINGSBEVIS
UTLANDSK BANKS FILIAL

ORG.NUMMER: 516401-9811

Objektets registreringsdatum Nuvarundr firmas rog.dat.
1995-07~04 2000~ 08-01

Utskiftsdatum/iid ) Sida
2013-01-25, 19.30° 2

115 57 STOCKHOLM

Bornevi, Per Magnus Ragnar, Herréngsvégen 39,
144 64 RONNINGE '
Bostrém, John Guanar, Skolgatan 7 ¢, 582 35 LINKOPING

Brage, Frida Cecilia,
582 32 LINKOPING -
Brodin, Per-Olov, Klotmurkleviagen 8, 181 57 LIDINGO
Brolin, Cecilia Elzsabeth Karlsvzksgatan 4 2tr,

112 41 STOCKHOLM

Burell, Jan Fredrik, Arrendeviagen 31,
Backstrém, Siv Viveka,

Gustav Adolfsgatan 28 1lgh 1002,

187 30 TABY
Grubbensringen 13, 112 69 STOCKHOLM

Callerud Blomstrand, Karin Gunilla, Vlktorlagatan i8 3tr,

411 25 GOTERORG

Ingemar James Patric, Nybrogatan 68 lgh 1101,
114 41 STOCKHOLM
Carlsson, Jenny Annelie,
€02 18 NORRKOPING
Carlsson, Kristina Elena Margareta Wargentinsgatan 2 4tr,

Upplandsgatan 6 ltr,

112 29 STOCKHOLM

Cato, Leif Joachim,’ Dstermalmsgatan 68 C, 114 B0 STCCKHOLM
Celentxnx,_?egos Sam1 Peygoz, Rabarbervagen 1 ltx,

582 75 LINKOPING -

Collin,’ Lars Gunnar Edvard Morabergsvagen 33,
133 33 SALTSJOBADEN

.Dahlberg, Maria Ellsabeth Krékbarsgrand 54,

175 49 JARFALLA
Damell, Jehan Henrik Gustaf
116 23 STOCKHOLM -

Dennhed, ~Johnny Christian, Kéllasgardsgatan 69,
434 36 KUNGSEACKA
Edenfeldt, Lars-Ake,

Sédermannagatan 22 1 tr,

Bondegatan 51 lgh 0162,

605 70 SVARTINGE
Edvardsen, Chrlstel—Marle,
191 43 SOLLENTUNA _ _
Ekberg, Asa Kristina, Jordgubbsvigen 8, 582 75 LINKOPING
Eklund, Josefin Elin Maria, Vlktor Sjcstroms vag 6 lgh 0043,
169 ‘40 SOLNA
Jan~Christer,
"Rolf Harry,

Hedvigsdalsvagen 46,

Storbergsgatan 8 129 42 BAGERSTEN
Sommarvégen 6, 192 66 SOLLENTUNA
Kallgatan 15, 586 62 LINKOPING
Enmark, Jan Rickard, Sédra Asv. 35 C, 184 52 OSTERSKAR
Erikson Gustavsson, Anna Elisabet, Herrgardsstigen 15,
181 62 LIDINGO

Ekstrém,

Erikson, Jan Magnus, S&dra Fjarskogsvigen. 11, 439 33 ONSALA
Eriksson, Hakan Henning, Tegnérgatan 48, 113 29 STOCKHOLM
Erlandsson, Bérje Erik Christer, Kéllgatan 10,

507 31 BRAMHULT .
Fagerlund, Linda Maria Susanne,
i83 57 TABY

Ekbacksvagen 17,

Par-0Ole Sven, Norra Vastkustvigen 61, _ .W
237 41 BJARRED A ‘,

FORTS

Fup bilaga 2

109



2.8 Bolagsverket

650309-9357

641223-2990

550405-4353

' 571203-1946
.~ 571102-8624
- 710326-4011

480424-2115

530515-1911
. 530316-0278.
730402-3992

' 731008-4616
. 650510~-8511

" '540615-5712

670705~-1659
740731-2003

" 660927-1611
600706-6712

 520513-7895
650319-8258
. 5706131-1233

641209-2170
650610-4055

650308-2734

610603-2417

600321-6931

650909-8908
640701-6648
810618-0378

550501-2996.
660222~4336

670623-3571

710531-3998

. §20321-9040

RBEV2A  2004-07

760918-1693

-480220-5915

631030-4693
690913-0186

760913-2480

‘Georgzén,

Gustafsson,

Gustavsson,

REGISTRERINGSBEVIS

UTLANDSK BANKS FILIAL
ORG NUMMER 516401-9811
Obyjekt ragk Nuverande firmas reg.dat.
1995-07—04 2000~-09-01
Utskiftsdatum/tid Sida
2013-01-25, 19.30 | 3 B

Fredlund, Blrger Michael, Heimdalsviagen 16
184 51 OSTERSKAR N
Fredriksson Silver, Sven Johan, Sjdsalaviagen 10, Pl
393 59 KALMAR 1
Fridén, Per-Olof, Salongsgatan 3 C, 211 16 MAIMO :
Gahm, Ann Linnéa, Linnégatan 28 A, 582 25 LINKOPING
Ge jhammar, Carina Therés, Boskarsgatan 14, 702 25 OREBRO
Hans Martin, Vultejusvigen 40, 168 56 BROMMA
Glanz, Nils Tommy, Lévsbergsviagen 135, 589 37 LINKOPING
Glanz, Per Hakan, Knallegrind 2, 586 34 SKANNINGE
Granelli, Ulf Anders, Gésvigen 32 181 30 LIDINGO
Gredmark, Jonas Petter, Aségatan 196 Igh 1103,

116 32 STOCKHOIM

Gudmundsscn, Per Anders, Alphyddevagen 55,
Gullesjsé, Bengt Anders Niclas,
178 39 EKERD

131 35 MNACKA
Talgoxevagen 14,
Bo-Gdran Ingvar, Ambjérnsvagen 8,
519 92 KUNGSATER
Carl
Géransson, Inger
582 28 LINKOPING
Hallerfelt, Nils
Hammarberg, Rolf
574 34 VETLANDA
Hedin, Erik Ingemar, Trelleborgsvagen 10,
Reidenbeck, Leif Mikael, Huseviagen 19,
Hellgren, Per-Ove, Stallv 4, 136 73 HANINGE
Heliman, Ernst Axel Mikael; Svangatan 7, 582 52 LINKOPI G
Hemberg, Per Erik Magnus, Welandergatan 25, 416 56 GOTEBORG
Henningsson, Karl Peter, Heijocksgatan 10 A, 392 47 KALMAR
Hermansson; Hans Boine Stefan, Helmershus, 331 91 VARNAMO
Hestréus, Johan Bertil Waldemar, Fagelkarrsvagen 8,

122 32 ENSKEDE

Holmlund, Eva Marianne, Héglandsvigen 23 A, 183 57 TABY
Holmstrém, Ann Elisabeth, Lillangsvagen 34, 131 41 NACRA
Haggstrédm, Lars Olle, Dalagatan 39 B Lgh 1101,

113 23 STOCKEOLM

Halloév, Karl Peter Hakan, Lindsdalsg 12, 590 72 LJUNGSBRO
Hakansson, Par Anders Mikael, Nytorpsgatan 7,

216 11 LIMHAMN

Hékansson Ulf Roger Mikael, Matrosvigen 6,

133 33 SALTSJORADEN-

Ingerdal Predikaka, Sten Jonas,
Nordenflychtsvagen 67 lgh 1201,
Ingers Wernstedt, Marie Heléne,
181 32 LIDINGO

Jacobsson, Daniel Tore Berry,
611 50 NYKOPING

Johansson, Dag Ingvar, Spangerumsgatan 37,
Johansson, Jens Tony Mikael, Alggatan 23,
Johnsson, Ingrid Gunilla, Vilundavigen 16,
194 34 UPPLANDS VASBY
Julius, Regina, Soini,

155 32 NYKVARN
Karl Dahlgrensgatan 24 Bv,

Hakan,,Sérlidsvégen 11,
Gunilla,

582 47 LINKOPING
Ostersandsvagen 16 &,

Rickard, Kindagatan 4§,
Torbidérn,

857 30 SUNDS
830 30 LIT

112 15 STOCKHOLM
Floravagen 11,

Hilledalsvagen 2,

585 25 LINKOPING
216 13 MALMO

Hammarby allé 127, 120 64 STOCKHOLM

FORTS

Fup bilaga 2

110
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630411-0437
6909091636

681013-1257
740907-1846

- 850928-2938

:680530-0289

550811-2496

700119-0292

620821~6777
770302-4633

- 561020~1963

701203~1444

521021-6999
590116-0225
650519-0238

- 520903-1938
620906~1081
740220-0294

670413-5679
670119-9355
580626-2951

741111-1961
. 680114-5019
690228-5912

591101-9379

. 540907-5958

520915-1058

 630618~7912

650617-1955

. 750518-7836"
- 660204-2035
760427-1952
' 740813-8902

601231~-2853
' 590427-1938

600224-1625

- 590203-5038

610819-6251
641007-1911.
680113~2777
740818-2413

- 660901-5026
550222-4321

Lundqvist, Ulf Niklas, Héggvagen_4vB,'135 52 TYRESO -

REGISTRERINGSBEVIS

ORG.NUMMER: 516401-9811

Objokists regintreringsdatum Nuvarande firmss rog.dat.
1995-07-04 2000-09-01

Utskiftsdatum/tid ‘Slde
2013-01-25%, 19.30 4

Jaderberyg, Elis Bengt, FlaAdermorsbacken 22, 167 32 BROMMA
Jarleskog, Johan Pontus Martin, sSlattviagen 17,

640 45 KVICKSUND

Eaaki, Mohammad, Gredelbyviagen 7 lgh 1101, 741 40 KNIVSTA
Kaller, Anna Maria, Bronsildersgatan B8, 589 51 LINKOPING
Karlsson, Jonas Axel Mauritz,

‘Kungsholms strand 143 Lgh 1205, 112 48 STOCKHOLM

Kilgren, Ingrid Johanna, Tygelvagen 9, 746 39 BALSTA
Kylberg, Claes Otto Harald, Holl&ndarevigen 3, 226 50 LUND
Lantz, Peter Mikael, Sickla Kanalgata 10, 120 67 STOCKHOLM
Larsen, Niels Jérgen, Drotsviagen 8, 191 33 SOLLENTUNA
Larsson, Anders Martin, Kornellgatan 18, 256 &8 EELSING
Larsson, Inga Eva Marianne, Ekoviagen 30, 1B7 41 TABY
Larsson, Ingrid 8ofi Kristina, Erikslundsviagen 30,

187 53 TABY

Larsson, Per-Erik, Lillangsgatan 22, 168 58 BROMMA

Leino Viberg, Pia Monica, Gethagsvagen 5, 182 47 ENEBYBERG
Lindahl, Leif Olov, Pukslagargatan 8§, 125 30 ALVSJO
andberg, Klas Géran, Férmansgatan 3, 587 37 LINKOPING
Lindblom, Asa Ellsabeth Ridvagen 24, 182 39 DANDERYD
Lindeldf, Sven Robert Danlel Gronflnksvagen 16,

186 47 VALLENTUNA :

Linderborg, Axel Fredr;k Brotorpsvagen 10, 181 64 LIDINGO
Lindgren, Jan Axel, Ivan Hedqvists vag 4, 129 43 HAGERSTEN
Lindster, Thomas Sigvard, 8Sveningshagen 10

554 46 JONKOPING.

Lindén Hjdrtsjd, Banna. Kristina, Fossala 17, 591 95 MOTALA
Linse, Lars Fredrik, - Varpmosseviagen 55 A, 436 39 ASKIM
‘Ljunggren, Anders Thomas, Larv Backgdrden, 534 62 LARV
Lijungstrém, Harri Olavi, Reduttv 2, 187 68 TABY

Lorentz, Kay-Richard, Lillekirr 8. 24, 425 -31 HISINGS KARRA
Lundberg, Hans Eric; Vallmovigen 15, 191 43 SOLLENTUNA
Lundberyg, Jeohan Fredrik, Rutbergsviagen 14, 903 55 UMEA |
Lundgren, Mats Patric, Fornasa, Manvigen 22,

590 33 BORENSBERG ' '

Lundgren, Nils Daniel, Biblioteksgatan 24, 831 35 OSTE $UND
Luandgvist, Jan Erik Roland Bjorkhagsvagen 21,
589 43 LINKOPING

ORG

Lustig Essberg, Marja Sofia, Angsk3rsgatan 6 Lgh 1703,
115 2% STOCKEOLM

Lahteinen, Jukka Tapani, Estlandsgatan 106, 122 37 ENSKEDE
Léfgren, Nils Johan Roger, Spiksmedsv 6, 589 35 LINKOPING
L&fving, Ann Margareta, Sédertidlijevigen 2, 645 32 STRANGNAS
Lawenborg, Nils Peter Tage, Stubbrattsvégen 15,

802 70 GAVLE

Magnusson, Nils Erik, Morbrxor Rubensvag 18, 653 46 KARLSTAD
Malmstrém, Stefan, Brcby Gard, 592 92 VADSTENA'

Martinssoni, Robert Sven, Svanegatan 6, 234 32 LOMMA
Mossberg, Johan Olof, Roddargatan 8 lgh 0902,

116 20 STOCKHOIM

Naert, Anja Marie, Fredrikskulle 51, 431 28 MOLNDAL
Nilsson, Ann I-L Clementsdotter, Valborgsgatan 22,

FORTS

Fup bilaga 2 11 1 <




‘¢8Bolagsverket

RBEV2A  2004-07

750818-2420
621026-2454
620207-5658

' B31214-3620
- 490812-2494

550703-899¢9
560411~6938

© 521101-2017

630424-2503

. 650910-1694.
. 620208-4692

720208-0540

710606-5076

621102*5900

560420 -2415

' 670818~3519

550808-3598
630408-0135

7108038212

'701028-1934
‘631028-2980

651106-1175

590822-0303

590307-4374

600414-2474
- 590718-2066

680521-3853

640504-0210
550227-5968

700602-3670

651121-6092
530604-2085

. 700120-1990

750518-9022

'741224-2450
550210-2758

590822-0039
550123~7514

. 601025-5021
 550922-2963
- 660502-2018

‘Nordfeldt,

-Ostler,

.Reuterskidld, Karin’ Thyra Maria,

‘Richardson,

REGISTRERINGSBEVIS

UTLANDSK BANKS FILIAL

ORG NUMMER : 516401 8811

Obj Istreri 3 Nuvnrande firmes reg.dat.
1995—07—04 2000-05-01

Utskiftedatum/tid Sida
2013-01-25, 19.30 5

216 13 LIMHAMN

Nilssen, Cecilia Carolina, Storgatan 3, 573 32 TRANAS
Nilsson, Clas Olof, Musselvigen 40, 432 75 TRASLOVSLAGE
Nilsson, Hans Georg, Varpvagen 40, 331 34 VARNAMO

Nilsson,
Nilsson,
Nilsson,

Iréne Britt-Marie, Majorsgatan 3%, 296 32 AHUS
Rarl Tomas, Alfhilds vig 8, 5i1 58 KINNA
Lars Thomas, Lars Higers vag 7 B, 443 32 LERUM
Bo Hans, Rosbacken 31 A, 165 71 HASSELBY
Nordéus, Gunnar Magnus, Linnégatan 11 B, 582 25 LINKOPING
Nyberg, Liza Maria Karin, Aladdinsvigen 12, 167 61 BROMMA
Nassén, Ulf Joacim, Tellusvigen 17, 181 63 LIDINGO
Olson, Charles Mikael, Solwvidndan 17, 439 30 ONSALA
Olsscn, Anna Margareta, Torsgatan 39, 2 tr,
113 62 STOCKHOLM _
Hans-Peter Albert, Hultbotjirn 19, 436 40 ASKIM
Ottozon, Mari Gudrun Helene, Marledalsgatan 82,
586 65 LINKOPING
Paulsson, Sven Hakan Magnus,
230 44 BUNKEFLOSTRAND !
Persson, Per Erik Magnus,. Alegatan 32 B, 256 56 HELSINinRG
\
\

Strandlundsv 11,

Peterson, Ulf Arne Robert, Skiftesvégen 88, 187 31 TAB
Pettersson, .Jan Lennart Grlndvagen 5, 179 60 STENH
Pettersson, Mats Géran, ReveljgrAnd 14 lgh 1101,

831 38 OSTERSUND : \

Plahn, Johan Christer Alex, Llnnévagen 73 616 34 ABY ‘
Pirnamets, Carin Maria Elisabeth, Kranka}an 2, 211 12 MALIMO
Raak, Xenneth Clas-Géran,_Vikingavégen 13, !
194 68 UPPLANDS VASBY ' ‘
] Sigtunagatan 6,

1i3 22 STOCKHOLM

Rex, Per-Anders Gunnar,
Stig Thomas,
Rockler Jacobson,

Gnejsviagen 8, 182 38 DANDERYD
Ulvhallavigen 2, 564 36 BANKERYD
Katarina, Kungsvagen 9, 182 79 STOCKSUND

Rosengvist, Magnus Fredrik, Mossheddxngevagen 278,

245 91 STAFFANSTORP

Rundstrém, Per Géran, ¥nglingagatan 5 P, 217 74 MAIMO
Sandebrant, Gullvor Ingela, Overtorp Sagarelyckan,
541 91 SKOVDE
Sassersson, Carl Niclas,
212 11 MALMD
Schelander,

Fredriksbergsgatan 12,

Lars Soéren, Kardborrevagen 8, 541 48 SKOVDE
Scherman, Karin Lirnnéa, Alvagen 8 B, 756 45 UPPSAILA
Serrander, Bjérn Johan Vilhelm, Hildebrandsviagen 37,
168 56 BROMMA
Simonsson, Eva Maria, Vereliusvagen 12, 168 53 BROMMA
$j6, Carl Johan Fredrik, Lugnets vag 23 B, 352 63 VAXI
Sjébick, Dan Verner Gdran, Karestad Gummesgard 1,

360 51 HOVMANTORP

Sjégren, Jan Henrik Géran, Biltgatan 3, 114 59 STOCKHOLM
89ékvist, Bengt Anders, Kvinnebyvigen 278, 589 33 LINKORING
Sjéstrand, Marie Helen, Kalleviagen 13, 429 35 KU%LAVIK
Stalmarck, Berit Helene, Agatan 1 A, 582 22 LINKOPING
svensk, Bengt Anders Niclas, Orngatan 14, 590 29 BORENSBERG

FORTS

Fup bilaga 2

112
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&% Bolagsverket

590226-1956

660525-5030
640816-1112
500421-1990

. 491230-2058
550315-9393
©71.0401-5024

" 801018-0357

- 6606237-1358

560512-9054
610217-3157

. 681012-0136
. 630628-1194
. 590304-4872

 REVISOR(ER)
556043-4465

s HUVUDANSVARIG REVISOR
,540703 ~0075

. 'FiRMA’TECKNiNG _ .
Flrman tecknas tva i forenlng av- -
B Ahle, Mats Goran S
Ahlstrand, “Kristina Ellsabet
Alexandersson, lLars _

Alkmark, Jan Ingemar

Alm,

‘Andersscn,
Arvidsson,
" Augustsson,
Axelsson,

Oberg, Kent Mikael, Liljedalsvagen 1,

'KPMG AB,

REGISTRERINGSBEVIS
UTLANDSK BANKS FILIAL

ORG.NUMMER: 516401-9811
Oblektats reglsiretingsdatem
1995-07-04

Utskiitsdatum/tid
2013-01-25,

Nuvarande firmas rag.dat.
2000-098-01

Sida

19.30 6

Tellroth, Kjell Magnus Jchnny, Sporrsmedsgatan 4,

587 37 LINKOPING

Tornbrink, Lars Magnus, Safirgatan 14, 432 37 VARBERG
Uddén, Tomas Patrik, Dalen 3, 132 45 SALTSJO-ROO
Ulfgbo, Carl Johan Lennart, Tranggatan 10, 582 28 LINK
Vikstal, Stefan Ingemar, Borgdévagen 10, 593 93 VASTERVIK
Villberg, Pekka Veikko, Gamla Kyrkvagen 54, 141 71 HUDDI
Wernlundh, Eva Marie, Lerduvevagen 9, 436 51 EOVAS il
Wessner, Per Daniel, Grevgatan 4 Lgh 1202, 114 53 STOCKHOLM
Westerlund, Claes Magnus, Hokmossvagen 13 B, 155 30 NYKTARN

Westlund, Jan-Erik, Box 10, 721 03 VASTERAS -
Witt, Henrlk ‘Holger, Resedavégen 31, 232 53 AKARP
Zetterberg, Per Erik, Brannkyrkagatan 63 lgh 1701,
118 22 STOCKHOIM

Aslund, " Jan-Erik, Kungsholms strand 11% i1gh 1201,
112 33 STOCKHOLM

461 54 TROLLHATTAN

Box 16106, 103 23 STOCKHOLM
Representeras av: 540708-0075 v

Baeckstrom, Johan Fredrlk Ellmar, Fagelvagen 13,
181 56 LIDINGS:

Per Christian

Clof Richard
Stenh Reine
Per Harry
Thomas Sdren

. :Beckard, Olof Christer
'*Behrlng, Berit Iréne

. ‘Bengtsson,

Dagmar Blrgltta

Berntsson Weibull, Anna Karin Helena

- Bijurving,

Nina Carin

" Bondesson,: Asa Kristin

Bernevi,
. Bostrdm,

‘Per ‘Magnus Ragnar
John Gunnar

© Bredin, Per-Olov
Burell, Jan Fredrik

Carlsson,
Cato,
Celentini.,
Collin,
Damell,
Edenfeldt, Lars-Ake

Ingemar James. Patric
Leif Joachim

Pegos Sami Peygbd=z
Lars Gunnar Edvard
Johan -Henrik Gustaf

—_——

Fup bilaga 2
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Objekiets registreringsdatum

1885-07-04

Nuversndse flrmas teg.dat.

2000~09-01

Utskittstatum/tig
2013-01-25,

19.30

Sida
7

Ekstrom, Jan-Christex
Englund, Karin Birgitta
Enmark, Jan Rickard
Erikson, Jan Magnus
Eriksson, Hakan Henning

"Folkesson, Par-Ole Sven.

Fredlund, Birger Michael
Fridén, Per-0Olof

Georgzén, Hans Martin
Gredmark, Jonas Petter
Gudmundssen,. Per Anders
Gullesjé, Bengt Anders Niclas
Géransson, Inger Gunilla
Hedin, Erik Ingemar

- Heidenbeck,; Leif Mikael

Hellman, Ernst Axel Mikael
Henningsson, Karl Peter .

Hestréus, Johan Bertil Waldemar
"HAllév, Karl Peter Hakan

Ingerdal Predikaka, Sten Jonas
Ingers Wernstedt; Marie Heléne
Johansson, bag Ingvar

Julius, Regina
Jarleskog, Johan Pontus Martln

Kaaki, Mohammad

Karlsson, Jonas Axel Maurltz
Kilgren, Ingrid Johanna
Krumlinde Hyléen, Ann Margareta
Kvlberg, Claes Otto Harald.
Larsen, Niels Jérgen

.Larsson, Per-Erik

Lindahl, Leif. Olov

"Lindblom, Asa Elisabeth

Lindel&f, Sven Robert Daniel
Lindgren, Jan Axel

‘Lindster, Thomas Sigvard

Lindén Hjartsjd, Hanna Kristina
Ljunggren, Anders Thomas
Ljungstrém, Harri Olavi
Lorentz, Kay-Richard

Lundberg, EBans Eric

Lundberg, Johan Fredrik
Lundgren, Nils Daniel

;Lahteinen, Jukka Tapani

Lofgren, Nils Johan Roger
Léwenborg, Nils Peter Tage
Malmstroém, Stefan
Martinsson, Robert Sven
Nilsson, Clas Olof
Nilsson, Hans Georg
Nilsson, Karl Tomas
Nilsson, Lars Thomas
Nordfeldt, Bo Hans

Fup bilaga 2

FORTS.

114
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REGISTRERINGSBEVIS
UTLANDSK BANKS FILIAL

ORG.NUMMER: 516401-9811

Objektels registreringsdatum

1995~07~-04

Nuvarende firmas reg.dat,

2000-09-01

Utskiftsdatum/tid

2013-01-25,

19.30

| Stda

8

. Nordéus, Gunnar Magnus

. Nyberg, Liza Maria Rarin
Nassén, ULf Joacim
Ostler, Hans-Peter Albert

- Ottozon, Mari Gudrun Helene
Paulsson, Sven Hakan Magnus
Peterson, Ulf Arne Robert

" Pettersson, Jan Lennart
 Pdrnamets, Carin Maria Elisabeth
Rex, Per-Anders Gunnar
Rockler Jacobson, Katarina
Rosenqgvist, Magnus Fredrik
Rundstrém, Per Géran
‘Sassersson, Carl Niclas
-8chelander, Lars Séren
Scherman, Karin Linnéa
Serrander, Bjdrn Johan Vilhelm
Simonsson, Eva Maria .

836, Carl Jchan Fredrik
Sidkvist, Bengt Anders
Sjéstrand, Marie Helen.
‘Stalmarck, Berit Helene
Tellroth, Kiell Magnus Johnny

:Tornbrlnk Lars Magnus
Udden,_Tomas Patrik :

~Ulfsbo, Carl Jchan Lenhart
Vikstal, Stefan Ingemar.
Villberg, Pekka Veikko .

- Weéssner, Per Daniel -
We$terlund Claes Magnus
Westlund, Jan Erik
Zetterberg, Per Erik
Aslund ‘Jan~Erik

- Oberg, Kent Mikael

eller en av dem i forenlng med en av:
‘ - Aback,. Kenth Rickard Karl-Erik

-Andersscn, Ingrid Margareta

Andersson, Per Marten
* Andersson, Thomas Ingemar

‘Bancroft, Agneta Elisabeth
Bergkvist, Lars Anders
Bodén Isaksson, Anne Gisela C
‘Brage, Frida Cecilisa
‘Brolin, Cecilia Elisabeth

- Backstrém, S8Siv Viveka
‘Callerud Blomstrand, Karin Gunilla
Carlsson, Jenny Annelie
Carlsson, Kristina Elena Margareta
Dahlberg, Maria Elisabeth

. Dennhed, Johnny Christian
Edson, Jan Christer Torbjdérn
_Edvardsen, Christel-Marie
Ekberg, Asa Kristina

Fup bilaga 2
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ORG.NUMMER: 516401-9811

Objektets registreringstatum

Nuvarands, firmas reg.dat.

Eklund, Josefin Elin Maria
Ekstrém, Rolf Harry

'Erikson Gustavsson, Anna Elisabet

Brlandsson, Bérje Erik Christer
Fagerlund, Linda Maria Susanne
Fredriksson Silver, Sven Johan
Gahm, Ann Linnéa

Gejhammar, Carina Therés

Georgzén, Hans Martin

Glanz, Nils Tommy

. Glanz, Per Hikan

Granelli, Ulf Anders
Gustafssen, Bo-Gdran Ingvar
Gustavsson, Carl Hakan
Hallerfelt, Nils Rickard

‘Hammarberg, Rolf Torbjérn

Hellgren, Per-Ove '
Hemberg, Per Etrik Magnus

-Hermansson, Hans Boiné Stefan

Holmlund, Eva Marianne
Holmstrém, Ann Elisabeth
Haggstrém, Lars Olle ..
Hakansson, Pir Anders Mikael
Hakansson, Ulf Roger Mikael

.Jacobsson, Daniel Tore Berry

Johansson, Jens Tony Mikael

‘Johnsson, Ingrid Gunilla
Jiderberg, Elis Bengt

Kaller, Anna Maria

Lantz, Peter Mikael

Larsson, Anders Martin
Larsson, Inga Eva Marianne
Larsson, Ingrid Sofi Kristina
Leino Viberg, Pia Monica
Lindberg, Klas Gdéran
Linderborg, Axel Fredrik
Linse, Lars Fredrik

Lundgren, Mats Patric
Lundgvist, Jan Erik Roland
Lundgvist, Ulf Niklas

Lustig Essberqg, Marja Sofia
Loéfving, Ann. Margareta
Magnusson, Nils Erik
Mossberg, Johan Olof

Naert, Anja Marie

Nilsson, Ann-I-L Clementsdotter
Nilsson, Cecilia.Carclina

‘Nilsson, Iréne Britt-Marie

Olson, Charles Mikael
Olsson, Anna Margareta
Parsson, Per Erik Magnus
Pettersson, Mats Géran
Plahn, Johan Christer Alex

Fup bilaga 2
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ORG.NUMMER: 516401~ ~9811

Objukiets registraringsdatum Nuvaranda ilrmas reg.dat.
1995-07~04 . 2000-09-01

Utskittadatum/tid Side
2013-01~25%, 19.30 10

Razk, Kenneth Clas~-Gdran
‘Reuterskidéld, Karin Thyra Maria
Richardson, S$tig Thomas

' Sandebrant, Gullvor Ingela
836, Carl Johan Fredrik
Sjdbéck, Dan Verner Goéran
8jégren, Jan Henrik Géran
Svensk, Bengt Anders Niclas
Wernlundh, Eva Marie

Witt, Henrik Holger

VERKSAMHET -
. Filialen skall bedriva féljande bankverksamhet:
=~ pensionssparrdrelse,

- penningmarknadsmakling,

- bankfackstjanster,
- - ‘finansiell leasing,

.~ mottagande av 1nsattn1ngar och andra éterbetalnlngspllktlga
‘medel,

"w<portfoljférvaltn1ng och- radgivning,
. — férvaring och férvaltning av vardepapper,

- kreditupplysningstijanster, -
- utlaning,
- betalningsférmedling,

- utstallande och admln;stratzon av betalningsmedel sasom kredit-
.kort, resecheckar och bankvixlar,

- garantlfbrblndelser och stillande av s&kerhet, ,
- handel fér egen eller kunders r&kning med penningmarknadsinstru-

" ment sasom checkar, viaxlar och. depibevis, utlandsk valuta, finan-
-siella terminer och optioner, valuta- och rantelnstrument samt
-&verlatbara vardepapper,
"~ medverkan i véirdepappersemissioner och tlllhandahallande av
' “tjanster i samband darmed,
- radgivning till féretag angaende kapltalstruktur, industriell

strategi och liknande angeliagenheter samt tjinster knutna till
fusioner och féretagsforvarv.

RAKENSKAPSAR

0101 - 1231

BIFIRMA
vVarmlands Provinsbank
VERKSAMHET :

1'F6r den del av verksamheten som avser filialens verksamhet som

bedr;vs i Varmland.

~ Skanes Provinsbank
' VERKSAMHET:
Fdr den del av verksamheten som avser filialens rérelse som
" bedrivs i Skane.

' Nérkes Pro?insbank

VERKSAMHET:

FORTS .
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ABEV2A  2004-07

. VERKSAMHET:
: Fér_den~del av verksamheten som avser flllalens verksamhet som
-bedrivs vid filialens kontor i Halland.

'Sundsvallsbanken

‘Upplandsbanken

Danske Consensus '
VERKSAMHET :

ORG .NUMMER: 516401-9811
Chijsktsts cegistreringsdatum . Nuvaranda firmas reg.dat.
1985-07-04 . 2000~-09-~01
Utskiftsdatum/iid ‘ Side
2013—01»25 19.30 11

Fbr den,del av verksamheten som avser filialens verksamhet som i
beders vid filialens kontor i HNarke. 1'

Hallands Provinsbank

Bohusbanken
VERKSAMHET:

" Fér den del av verksamheten som avser filialens rérslse sSom

bedriVS'vid filialens kontor i Géteborg.

';Sormlands Prov;nsbank
VERKSAMHET:
~ Fér den del av verksamheten som avser filialens verksamhet som

bedrivs vid kontoret i Nykoplng och vid filialens kontor i

Sodertalje,

- 8malandsbanker
VERKSAMHET:

Fér den del av varksamheten sém bedrlves i Smaland.

o EEmbanken
-VERKSAMBET'

Fér den del av verksamheten som avser tlllhandahallande av vissa [
av filialens tijanster direkt fran kundens dator.

VERKSAMHET:

Fér den  del av verksamheten som bedrivs vid flllalens kontor i
Sundsvall

VERKSAMHET :

'Fér den del av verksamheten som bedrivs vid filialens kontor i
- Uppsala.

bstgéta Enskilda Bank

VERKSAMHET :

Fér den del av verksamheten som bedrivs mot privatpersoner samt

.mindre och medelstora féretag i Ostergdtland och Stockholm.

Provinsbankerna

"VERKSAMEET:

- Fér den del av verksamheten som omfattar den samordnade verksam-
" heten fér den rérelse som bedrivs under bifirmor mot privatperso-.
ner samt mindre och medelstora féretagqg.

For den del av verksamheten som bedrivs inom omradet vardepappers—i
handel. :

FORTS
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ORG .NUMMER: 516401~ 9811

Objaktsts raglstreringsdatum ) HRuvarande firmas teg.det,

| 1995-07-04 2000-09-01

Utskiftsdatum/tid ) Sids
2013-01-25, 19.30 12

. Norrlands Provinsbank
VERKSAMHEET:
- For den del av verksamheten som bedrivs i Umei med omneijd.

_Vastmanlands Provinsbank
 VERKSAMEET: _ _
. Fér den del av verksamheten som bedrivs i Vasteras med omnejd,

Alvsborgs Provinsbank !
‘VERKSAMHET : , _ _ . , |

| Fér-den del av verksamheten som bedrivs i Boras med omneijd. a
Telebank Direkt -

. VERKSAMHET: . : :

i For den del av verksamheten som avser banktjanster via telefon.

- Danske Bolan

VERKSAMHET: . : .

‘Fér den del av verksamheten.som~avser kreditgivning fér.~
:bostadsflnan51er1ng B : C '

“'Danske Flnans

. VERKSAMHET : : - ,

F&r den del av verksamheten som avsey leasmng, avbetalnlng,

: fakturabelanlng i olika former, fakturakdp, kontraktsbelaning,
leverantérssamarbeten (kontraktskcp) och billeasing, saval.
finansiell som operationell -~ inklusive vagnsparksflnanSLerlng
och darmed sammanhangande admlnlstratlva tjanster » ’

Gavleborgs Prov1nsbank

VERKSAMHET : o .

- Fdr den del av verksamheten ‘som avser den verksamhet som banken
ska_bed:;va.; Gavle medvomnejd

g Skaraborgs P;ov1nsbank‘
- VERKSAMHET : . ‘ ,
- Fér den del av verksamheten som banken bedriver i Skévde med om-—
: _nejd : ' '

'Jamtlands Provmnsbank

:VERKSAMHET . i : -
Fér den del .av verksamheten som banken bedriver i Ostersundbmed_
;omnejd. ’ a

" Visterbottens Provinsbank

- VERKSAMHET: » -
Fér den del av verksamheten som banken ska bedriva inom
,Vastarbottens lan

FORTS

RBEVZA 200407
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ORG.NUMMER: 516401-98811

Objek gsdaty Nuvarande firmas rag.dat;
1895-07-04 2000-09-01

Utskiftsdatum/tid Sida
2013-01-25, 19.30 13

FIRMAHISTORIK

1995~07~04 Den Danske Bank 2ktieselskab, Danﬁark;
- ' Sverige Filial

UTLANDSKA FORETAGETS UPPGIFTER
CVR 61126228
Danske Bank A/8

-Helmens Kanal 2-12

1092 Képenhamn X

DANMARK

kR kkE kR OvanstéendeVregistreringsbevis ar utfirdat av *&xxrerx
Bolagsverket

l

ABEVZA  2004-07
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Bilaga 2/

- e-REGISTRERINGSBEVIS
STOCKHOLMS TINGSRATT
Registrering och kassan
Organisationsnummer
Ink -NA- 556739-2849
’;2913 Eﬂ U g Objektets registreringsdatum Nuvarande firmas registreringsdatum
At L 9362\ . |2007-10-03 2013-06-18
AKIDIL vvveerensedtdererssosessassannsasses Dokumentet skapat Sida
2013-08-07 11:07 1 (3)
Org.nummer: 556739-2849 y _ P ) ) A =
, . ﬁt#nr/mv Sc/cn/-.w Y /
Firma: Insiderfonder AB 5
/) ; )
Adresss /Acuﬂ1(74v1kf7/' ﬁ{ m<b44’
Engelbrektsgatan 26 v (&AL :2\;

411 37 GOTEBORG

Sate: Vastra Gotalands lan, Géteborg kommun
Registreringsléan: : :

Anmérkning:

Detta &r ett privat aktiebolag. -

BILDAT DATUM
2007-09-12

SAMMANSTALLNING AV AKTIEKAPITAL

.000.000 SEK

Aktiekapital....: 2:357.519 SEK . Tagst: 1
- . . Hegst: 4.000.000 SEK._
Antal aktier....: 2.357.519 — Lagst: 1.000.000 :
£ Hogst: 4.000.000

STYRELSELEDAMOT, VERKSTALLANDE DIREKTOR
740424-4613 Lidén, Erik Ragnar, Sommarlustvdgen 8 B, 434 46 KUNGSBACKA

STYRELSELEDAMOT, VICE VERKSTALLANDE DIREKTOR
751029-5533 Rosenberg, Rolf Markus, Fasanvagen®19, 434 91 KUNGSBACKA

STYRELSELEDAMOT, ORDFORANDE
481112-2110 Gavel, Staffan Gunnar Erik, Engelbrektsgatan 37 lgh 1602,
411 37 GOTEBORG

STYRELSELEDAMOTER
610311-2410 Axeheim, Ulf Goéran Anders, Geijersgatan 43 B, 216 19 MALMO
701230-4650 Carlsson, Lars Fredrik, Maleviks Sjovag 8, 429 35 KULLAVIK

REVISOR (ER)
651101-5197 Kylebdck, Stefan Hugo, c/o Ernst & Young AB,
401 82 GOTEBORG
790505-0113 Lindmark, Kevin Lars, Ejdervdgen 8, 239 41 FALSTERBO

FIRMATECKNING

D1a- 2847473

Fup bilaga 2 | 1 21



Bolagsverket AKTIEBOLAG

e-REGISTRERINGSBEVIS

Organisationsnummer

556739-2849

Objektets registreringsdatum

Nuvarande firmas registreringsdatum

2007-10-03 2013-06-18
Dokumentet skapat Sida
2013-08-07 11:07 2 (3)

Firman tecknas av styrelsen
Firman tecknas tva i forening av
ledamdterna
Firman tecknas ensam av
Lidén, Erik Ragnar

FORESKRIFT OM ANTAL STYRELSELEDAMOTER/STYRELSESUPPLEANTER
Styrelsen skall bestd av ladgst 1 och hogst 5 ledamdter
med hogst 5 suppleanter.

BOLAGSORDNING :
Datum f&6r senaste andringen: 2013-05-02

Godkand 2009-03-24 av Finapsinspektionen.

VERKSAMHET

Bolaget ska bedriva férvaltnipg avi investéringsfonder samt idka

dérmed forenlig verkgamhet.

RAKENSKAPSAR
0101 - 1231

KALLELSE
Kallelse sker genom. brev med posten.

BIFIRMA
Insider Funds
VERKSAMHET : v
For den del av verksamheten som avser fondbolagets
internationella verksamhet:

Scientia Fund Management

VERKSAMHET : - - ,

For den del av verksamheten som avser bolagetsbsvenska
verksamhet.

FIRMAHISTORIK

2009-03-26 Scientia Fund Management AB

2008-07-18 Lidén, Rosenberg & Partners Fonder Aktiebolag
2007-10-03 Aktiebolaget Grogrunden nr 2177

***+*Ovanstdende elektroniska registreringsbevis ar utfardat av Bolagsverket, ****

D1a-2847473

Fup bilaga 2
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e-REGISTRERINGSBEVIS
AKTIEBOLAG

Organisationsnummer

556739-2849

Objektets registreringsdatum Nuvarande firmas registreringsdatum
2007-10-03 2013-06-18
Dokumentet skapat Sida

2013-08-07 11:07 3 (3)

Bolagsverket

851 81 Sundsvall

060 18 40 00
bolagsverket@bolagsverket.se
www.bolagsverket.gse

D1a-2847473
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TC O[S T S H
SIC 101 TINGSRATT Bilaga )&

Ink 284;‘3 -08- 09 RATTEGANGSFULLMAKT
At T }..b.....\.:)
Al i ......

96360000009000000

Fér envar av Johan Gregow, Elsa Arbrandt, Anders Strandberg, Carl Rother-Schirren och Johan
Kjellner vid Ashurst Advokatbyra AB eller den/de ndgon av dem i sitt stélle férordnar:

att vid domstolar, skiljenéamnder, exekutionssaten och 6vriga myndigheter i Sverige och utiandet
vécka, anhdngiggora, utféra och bevaka var talan, féretrada oss i tvist mot Strategi Placering i
Skandinavien AB, org. nr. 556860-5082, liksom dess tidigare och nuvarande stéllféretradare och
&gare, rérande marknadsréattsliga fragor och skadestdnd inklusive sikerhetsdtgéarder med mera
samt ddrmed sammanhangande fragor; och

att jamval utom domstol vid alla de tillfallen, d& var rétt i ovanndmnda angeldgenhet kan vara
ifré’ga, iakttaga och bevaka densamma.

Denna fullmakt medfér samma behorighet som réattegangsfullmakt enligt lag.

Fullmakten géller inte for mottagande av uppséagning, stdmning, genstémning, meddelande om
exekutiv dtgard eller skrift varigenom skiljedom pakallas.

g un

Ort och datum:__ (/6T 7R €4 7/5 700%

>

— 2

Scientia Funid Managenienit AB, org. nr. 556739-2849

. /
S Underskrift /

Lk / 1

Namnfortydligande

Fup bilaga 2 1 24



STOCKHOLMS TINGSRATT PROTOKOLL Aktbilaga

Avdelning 5 2013-08-13 Mal nr
Handl&ggning i T 11576-13
Stockholm

Handl&ggning i parternas utevaro

RATTEN
Chefsradmannen Cecilia Klerbro

PROTOKOLLFORARE
Tingsfiskalen Anna Bladh Redzic

PARTER

KARANDE

Insiderfonder AB (med bifirma Scientia Fund Managment), 556739-2849
Engelbrektsgatan 26

411 37 Goteborg

Ombud: Advokat Johan Gregow och jur. kand. Carl Rother-Schirren
Ashurst Advokatbyra AB

Box 7124

103 87 Stockholm

SVARANDE

Strategi Placering i Skandinavien AB, 556860-5082
Box 14

121 25 Stockholm

SAKEN
Forbud och skadestand enligt marknadsforingslagen (2008:486); nu fraga om
interimistiskt forbud

Handlingarna genomgas varvid féljande antecknas.

Insiderfonder AB, med bifirma Scientia Fund Management (Scientia) har, savitt nu ar
aktuellt, &ven interimistiskt, yrkat att tingsratten ska
1. vid vite om 1 000 000 kr férbjuda Strategi Placering i Skandinavien AB
(Strategi Placering) att fortsatta med atgarden att for pensionssparares rakning
genomfora fondbyten fran Scientias fond Positiv Pension Aktiv Global” till

fonden ”Optimus High Yield” eller andra fonder utan att forsta ha inhamtat

Dok.ld 1233865

Postadress Bestksadress Telefon Telefax Expeditionstid
Box 8307 Scheelegatan 7 08-561 654 70 08-561 650 05 mandag — fredag
104 20 Stockholm E-post: 08:00-16:00

stockholms.tingsratt.avdelnings@dom.se
www.stockholmstingsratt.se

Fup bilaga 2 1 25



STOCKHOLMS TINGSRATT PROTOKOLL T 11576-13
Avdelning 5 2013-08-13
vederborligt samtycke/uppdrag fran aktuella pensionssparare och saledes forst
senare kontakta pensionsspararna i anledning av fondbytena eller att Strategi
Placering vidtar liknande atgard,

2. vid vite om 1 000 000 kr forbjuda Strategi Placering att fortséatta med atgarden
att gentemot pensionssparare, for vilka Strategi Placering tidigare utan
samtycke/uppdrag har genomfort fondbyten fran Scientias fond Positiv
Pension Aktiv Global” till fonden "Optimus High Yield” eller andra fonder,
forsoka erhalla sadant samtycke i efterhand och/eller att marknadsfora Optimus
High Yield eller andra fonder gentemot dessa pensionssparare i syfte att soka
erhalla sddant samtycke i efterhand eller att Strategi Placering vidtar liknande
atgard, och

3. vid vite om 500 000 kr forbjuda Strategi Placering att fortsétta att i sin
marknadsforing, t.ex. pa sin hemsida och vid telefonsamtal med
pensionssparare, pastd eller ge sken av att Scientias fond “Positiv Pension

Aktiv Global” har hogre fondavgift &n Optimus High Yield.
Scientia har gjort gallande att fara i dréjsmal foreligger och har i forsta hand begart att
tingsratten meddelar ett interimistiskt forbud utan att motparten dessforinnan beretts

tillfalle att yttra sig.

Till stod for sitt yrkande om forbud vid vite har Scientia anfort omstandigheter i

enlighet med bilaga 1.

Tingsratten meddelar foljande

Fup bilaga 2 1 26



STOCKHOLMS TINGSRATT PROTOKOLL T 11576-13

Avdelning 5

2013-08-13

BESLUT

Slut

Tingsratten forbjuder tills vidare Strategi Placering i Skandinavien AB

1. vid vite om 1 000 000 kr att fortsatta med atgarden att for pensionssparares

Skal

rakning genomfora fondbyten fran Scientia Fund Managements fond “’Positiv
Pension Aktiv Global” till fonden ”Optimus High Yield” eller andra fonder
utan att forst ha inhamtat vederborligt samtycke eller uppdrag fran aktuella
pensionssparare,

vid vite om 1 000 000 kr att fortsatta med atgarden att gentemot
pensionssparare, for vilka Strategi Placering tidigare utan samtycke eller
uppdrag har genomfort fondbyten fran Scientia Fund Managements fond
’Positiv Pension Aktiv Global” till fonden ”Optimus High Yield” eller andra
fonder, marknadsfora ”Optimus High Yield” eller andra fonder gentemot dessa
pensionssparare i syfte att soka erhalla sadant samtycke i efterhand,

vid vite om 500 000 kr att fortsatta att i sin marknadsforing, pasta eller ge sken
av att Scientias fond ”Positiv Pension Aktiv Global” har hogre fondavgift 4n

”Optimus High Yield”, om sé inte &r fallet.

Allménna forutsattningar for att meddela interimistiskt vitesforbud enligt MFL
Ett forbud enligt 23 § marknadsforingslagen (2008:486) (MFL) far meddelas att galla
tills vidare om kéranden visar sannolika skal for sin talan och det skéligen kan befaras

att svaranden genom att vidta eller lata bli att vidta viss handling minskar betydelsen

av ett forbud. Ett yrkande far inte bifallas utan att motparten har beretts tillfalle att

yttra sig. Ar det fara i drojsmal, far dock ratten omedelbart bevilja atgarden att gélla till

dess annat forordnas, 27 8 andra stycket MFL och 15 kap. 5 § tredje stycket

rattegangsbalken.

Fup bilaga 2 127



STOCKHOLMS TINGSRATT PROTOKOLL T 11576-13
Avdelning 5 2013-08-13

Har Scientia visat sannolika skal for sin talan?

Yrkandet under punkterna 1-2

En forsta forutsattning for att meddela vitesforbud &r att atgarden i fraga utgor en
marknadsforingsatgard enligt MFL:s mening. Begreppet marknadsforing definieras i 3
§ MFL som “reklam och andra atgérder i ndringsverksamhet som &r dgnade att frimja
avsattningen av och tillgangen till produkter, inbegripet en naringsidkares handlande
underlatenhet eller nagon annan atgard eller beteende i dvrigt fore, under eller efter
forsdljning eller leverans av produkter till konsumenter eller niringsidkare”. Genom
inforlivandet av direktivet 2005/29/EG av den 11 maj 2005 om otillbérliga
affarsmetoder etc. utstracktes MFL:s tillampningsomrade genom att
marknadsforingsbegreppet utvidgades till att omfatta det som i direktivet avses med
begreppet affarsmetoder. Artikel 2 (d) i direktivet definierar affirsmetoder som “en
naringsidkares handling, underlatenhet, beteende, foretradande eller kommersiella
meddelande (inkl. reklam och saluféring) i direkt relation till marknadsforing,
forsaljning eller leverans av en produkt till en konsument. Av sjunde preambeln till
direktivet framgar att direktivet omfattar affarsmetoder som direkt syftar till att
paverka konsumenternas affarsbeslut betraffande produkter. EU-domstolen har i ett
antal avgoranden uttalat att begreppet affarsmetod i artikel 2 (d) i direktivet om
otillborliga affarsmetoder definieras genom en “’synnerligen vid formulering” (se bl.a.

dom nr C-452/10 fran den 15 mars 2012, Jana Pereni¢ova m.fl. mot SOS financ, spol.).

Scientia har genom ingivna handlingar gjort sannolikt att Strategi Placering under
perioden fran den 1 till och med den 23 juli 2013 i mycket stor omfattning genomfort
fondbyten utan uppdrag eller samtycke fran pensionssparare och att bolaget darefter
har forsokt inhamta sparares samtycke for atgarden. Atgarden att genomfora ett
fondbyte utan foregaende uppdrag eller samtycke fran pensionssparare kan, sedd
ensam, tyckas falla utanfor MFL: s tillampningsomrade. En atgard som sker utan en
konsuments vetskap eller samtycke kan rimligtvis inte paverka den konsumentens
affarsbeslut. Strategi Placerings atgarder att forst gora fondbytet och darmed fora in

pensionssparare i ett nytt affarsforhallande och darefter i efterhand kontakta
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STOCKHOLMS TINGSRATT PROTOKOLL T 11576-13

Avdelning 5 2013-08-13
pensionsspararna synes dock med hansyn till den korta tid de genomforts pa vara en
affarsmetod. Sjalva fondbytet bor darfor inte beaktas isolerat utan i det sammanhang
det forekommit, saledes med hansyn aven till den efterféljande atgarden att forsoka
inforskaffa ett uppdrag eller ett samtycke. Med hansyn hartill far dven de olovliga
fondbytena anses utgdra en sadan affarsmetod som MFL é&r tillamplig pa. Vidare &r de
kontakter, som tagits efter att fondbyte utan samtycke gjorts, otillborliga da de
sannolikt kan paverka pensionsspararnas formaga att fatta ett valgrundat affarsbeslut.
Hela affarsmetoden; att genomfdra fondbyten utan sparares samtycke eller uppdrag
samt att i efterhand genom telefonsamtal och andra marknadsféringsatgarder forséka
erhalla sddant samtycke eller uppdrag, strider uppenbarligen mot god

marknadsféringssed.

Sammanfattningsvis har Scientia visat sannolika skal for sin talan nér det géller

yrkandena under punkten ett och tva ovan varfor de ska bifallas.

Yrkandet under punkten 3

Scientias yrkande under punkten tre ovan, dvs. att Strategi Placering ska forbjudas att
fortsatta att i sin marknadsforing, t.ex. pa sin hemsida och vid telefonsamtal med
pensionssparare, pasta att Scientias fond Positiv Pension Aktiv Global” har hogre
fondavgift an "Optimus High Yield”, utgdr sddan marknadsforingsatgédrd som avses 1 3
§ MFL. Genom ingivna utdrag fran Strategi Placerings och Scientias hemsidor har
Scientia gjort sannolikt att Strategi Placering gjort sig skyldigt till vilseledande
marknadsforing genom att felaktigt pasta att avgiften for Scientias fond &r hogre én
avgiften for "Optimus High Yield” (10 § MFL). D& marknadsforingen sannolikt kan
paverka mottagarens formaga att fatta ett valgrundat affarsbeslut ar den att anse som
otillborlig (8 8 MFL). Scientia har darmed visat sannolika skél for sin talan dven

avseende yrkandet under punkten 3.
Taleratt

En forbudstalan far véackas av en naringsidkare som berdrs av marknadsféringen.

Scientia pastar att Strategi Placering, utan godkannande eller uppdrag fran
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pensionssparare, har genomfort fondbyten fran Scientias fond ”Positiv Pension Aktiv
Global” till Strategi Placerings fond ”Optimus High Yield” for motsvarande 2,1
miljarder kronor. Det &r darmed klart att Scientia berdrs av marknadsforingen och har

taleratt.

Ovriga forutsattningar for att meddela interimistiskt beslut

For att ett interimistiskt férbud ska kunna meddelas kréavs att det skaligen kan befaras
att, i detta fall, Strategi Placering genom att vidta en viss handling minskar betydelsen
av ett forbud. Scientia har visat sannolika skal for att Strategi Placering redan
genomfort ett stort antal fondbyten utan uppdrag eller samtycke, i strid emot god
marknadsforingssed. Bytena har genomforts med stora belopp under en kort period.
Det finns darmed risk for att ytterligare byten sker och att marknadsféringsatgarder
vidtas i syfte att i efterhand fa godkannande for fondbytena. Skal for att meddela

besluten interimistiskt, utan Strategi Placerings horande foreligger darmed.

Den av Scientia stallda sakerheten far anses godtagbar.

Vitesbeloppen
Tingsrétten finner i detta lage inte anledning att férordna om andra vitesbelopp an de

som Scientia har foreslagit.

HUR MAN OVERKLAGAR
Overklagande, stallt till Marknadsdomstolen, ska ha inkommit till tingsrétten senast tre

veckor fran den dag da klaganden fick del av beslutet.
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Malets fortsatta handlaggning

Tingsratten utfardar stamning i malet. Strategi Placering foreldaggs att inom tre veckor

fran det att bolaget fick del av beslutet inkomma med svaromal i tva exemplar.

Svaromalet ska ha kommit in till tingsratten. Av svaromalet ska framga om Strategi
Placering medger eller bestrider yrkandet (dvs. om Ni gar med pa karandens krav eller
inte). Om Ni bestrider maste Ni forklara varfor. Vill Ni aberopa vittnen eller andra
bevis ska Ni samtidigt ange detta. Om Ni aberopar vittnen ska deras namn och adress
anges. Skriftliga bevis ska lamnas till tingsratten. Ni maste ange vad Ni vill styrka med

varje bevis.

Strategi Placering foreldggs dven att yttra sig dver tingsrattens interimistiska beslut
enligt ovan senast tio dagar fran det den dag da bolaget far del av beslutet. Tingsratten

kan darefter komma att ompréva beslutet.

Som ovan,

Anna Bladh Redzic Prot. uppvisat/
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ADVOKATFIRMAN
SKARBORG & PARTNERS AB

Till

Stockholms tingsratt STOCKHOLMS TINGSRATT
Avd. 5

Avdelning 5 2013 -09- 10

Mal nr T 11576-13

Insiderfonder AB ./. Strategi Placering i Skandinavien AB

I egenskap av ombud far fér Strategi Placering i Skandinavien AB (”SP”) i rubricerad tvist hirmed avge
svaromal enligt féljande.

YRKANDEN

SP yrkar att tingsratten med ogillande av kdromdlet Iamnar Insiderfonder AB:s ("Scienta”) talan utan
bifall.

SP yrkar att vidare ersdttning for sina kostnader i malet med belopp som anges senare.

Slutligen yrkar SP att tingsratten genom omprévning hiver det interimistiska beslutet 2013-08-13,
endr det med anledning av vad som anfors nedan framgar att Scienta inte ldngre kan anses ha
sannolika skal for sin talan.

OMSTANDIGHETER

SP aberopar foljande omsténdigheter till stod fér sin talan.

Bakgrund

Det ar riktigt att IF hade ett samarbetsavtal med Positiv Pension i Sverige AB (”PP”). Avtalet ifraga
undertecknades den 16 maj 2012 och tradde i kraft i augusti 2012 och enligt punkten 8.1 tridde
avtalet i kraft vid undertecknandet av avtalet. | augusti 2012 erhdll Scienta tillstand att bedriva
fonden Pension Aktiv Global ("Fonden”).

Av punkten 3.2 i avtalet framgar att PP:s atagande i huvudsak var att aktivt verka for att s& snart som
mojligt i anslutning till fondstarten forma sa manga av sina medlemmar som méjligt att investera i
Fonden.

Av punkten 4.3 i avtalet framgar att PP vid var tid skall inneha samtliga tillstand, samt ha gjort varje
anmalan eller registrering hos myndighet, som kravs for PP:s fullgérande av sina ataganden enligt
avtalet ifraga. Detta innebér att PP skulle ha haft Finansinspektionens (”FI”) tillstdnd, dels fér
férmedling av fondandelar, forsakringsmaklare/formedlare och, dels fér investeringsradgivning om
fondandelar, forsakringsférmedlare. PP har inte innehaft sddana tillstdnd. PP har sdlunda inte haft
tillstand att formedla pensionssparande till nagon fond och sélunda heller inte till Scienta. Av
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gallande regelverk, se bl. a. lag 2004:46 (lagen om vardepappersfonder), framgar att det dven dlegat
Scienta att forvissa sig om att PP hade namnda tillstand. Scienta har uppenbarligen brustit att
kontrollera om PP hade giltiga tilistand eller helt enkelt struntat i denna brist. Oaktat vilket var
Scientas samarbete med PP inte lagligt och kan darfor medfora att Fl dterkallar Scientas tillstand att
bedriva fonden.

Samtliga PP:s kunders/medlemmars placeringar i Fonden har alltsa formedlats till Fonden utan
erforderliga tillstand, varvid samtliga dessa pensionssparares sparande i Fonden bottnar i en olaglig
verksamhet. Enbart denna olagliga hantering bor féranleda att Scienta inte kan anses ha nagra som
helst “rattigheter” till dessa pensionssparares medel.

Av bifogade utdrag, Bilaga 1, fran Fl:s foretagsregister framgar att SP har erforderliga tillstand for sin
verksamhet, d.v.s. att dtaga sig uppdrag att formedla pensionssparares sparande till fond som ar
valbar hos Pensionsmyndigheten. Den av SP rekommenderade fonden Optimus High Yield
("Optimus”) ar valbar hos Pensionsmyndigheten.

Av bifogade utdrag fran PP:s hemsida, Bilaga 2, framgar PP:s beskrivning av sin verksamhet. Det ar
riktigt att PP i borjan av juli 2013 6verlat sitt kundregister med aktiva enskilda privatpersoner, d.v.s.
sin kundstock till SP. Bakgrunden till detta var att PP kommit till insikt 6ver att PP inte uppfyllde Fl:s
krav att bedriva verksamheten ifradga, d.v.s. PP saknade tillstand for att ldmna radd och
rekommendationer till enskilda om pensionsférvaltning. Att tillsynsmyndigetern inte agerat mot PP
och Scienta ar anmarkningsvart. SP har dock inget ansvar for denna otilldtna verksamhet.

| avtalet mellan SP och PP garanterade PP att det inte fanns nagra inskrankningar i ratten till att
upplata kundregistret och i de 6vriga delar i PP:s verksamhet som ingick i overlatelsen. | 6verlatelsen
ingick salunda de PPM-koder som pensionsspararna — PP:s kunder pa eget bevag och av fri vilja
overlatit till PP,

Av aktbilaga 12, artikel i DN.se, framgar bl. a. att Scienta ligger bakom en polisanmdlan mot SP och
saledes i media forséker att svartmala SP. De av Scienta lamnade uppgifterna kan vara av sadan art
att Scienta gjort sig skyldig till att lamna vilseledande och/eller misskrediterande uppgifter om SP,
vilket inte ar férenligt med 10 § MFL.

Fondbyte fran Fonden till Optimus

PP:s dverlatelse till SP avsag 25.962 stycken kunder, varav 20.445 overlats med en aktiv PPM-kod
(PIN-kod). Den resterande delen av kundstocken om 5.517 kunder dverlats salunda av PP utan nagon
aktiv PPM, varvid nagot byte av fond endast kan ske genom att respektive kund genom eget
handlande 6verlamnar sin aktiva PPM-kod till SP.

Av de aktiva kunderna har 14.182 lamnat sitt samtycke till bytet av fond, vilket motsvarar 69,4% av
de aktivt 6verlatna kunderna.

Av de aktiva kunderna har SP varit i kontakt med 15.944 kunder. Av dessa aktiva kunder har sdlunda
88,9% lamnat sitt samtycke till bytet av fond. Detta medfor att 1.762 av de aktiva kunderna inte har
samtyckt till bytet av fond, vilket motsvarar 11,1%.
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De kunder som inte har samtyckt har informerats om att de pa Pensionsmyndighetens hemsida
darfor bara behdver bestélla en ny PPM-kod, varvid den den kod som SP forvarvat omedelbart
inaktiveras. De kunder som har velat fa hjilp med sjélva bestéllningen av sin nya PPM-kod har fatt
det av SP. Efter bestillningen pa Pensionsmyndighetens hemsida inaktiveras salunda koden
omedelbart och direfter skickas en ny PPM-kod till bestallarens folkbokféringsadress. Vad dessa
kunder direfter har vidtagit fér atgird med sin nya PPM-kod (eventuellt fondbyte) har SP av
forklarliga skal ingen vetskap om.

Av de kunder som lamnat sitt samtycke till bytet av fond fran Fonden till Optimus har 407 stycken
tagit kontakt med SP och meddelat att man andrat sig, vitket motsvarar 2,9%. Vid dessa kontakter har
SP lamnat samma information som till de kunder som inte lamnat sitt samtycke.

Fondbyten frdn Fonden utan godkdnnande/uppdrag

Som framgar av ovan har SP forvarvat PP:s kunder, vilka pa eget initiativ sdlunda har éverlamnat sin
aktiva PPM-kod till PP, som dverlatits till SP. Av bifogade artikel fran SvD Naringsliv, Bilaga 3, framgar
att Pensionsmyndighetens chefsjurist anser att den typ av verksamhet som bedrivs i SP, med tillstand
av Fl, och som bedrevs av PP, dock utan tillstand av Fl, dr en tjdnst som innebar att bolagen tar hand
om kundens premiepensionssparande och kan bestimma var pengarna hamnar, d.v.s. i vilken hos
Pensionsmyndigheten valbar fond. Detta innebér att de sparade medlen inte férsvinner nagonstans,
utan endast att de kan placeras i hos Pensionsmyndigheten valbara olika fonder.

SP har som rutin att alltid inhdmta kundens samtycke vid placering av kundens pensionssparande,
enar detta vanligtvis ar det etiskt korrekta alternativet. Som framgar av Bilaga 3 ar det dock inte
négot brott mot nagot regelverk att flytta kundernas sparande nér kunden aktivt har valt att
dverlimna sin PPM-kod . SP delar Pensionsmyndighetens uppfattning i denna del, men anser dven
att det vore av godo for branschen att regelverket rérande saken ifraga blev tydligare och strangare.
Aven av Scienta ingiven artikel fran SvD, aktbilaga 14, framgar att sparekonomen Claes Hemberg gor
gillande att denna typ av flytt frén en fond till en annan hela tiden dger rum i branschen, d.v.s. nagon
form av branschpraxis, och att SP nu far kla skott for etiska problem som géller hela branschen samt
att Scientas dgare Erik Lidéns polisanmélan maste ses som ett branschbrak.

Det dr sdlunda i och for sig korrekt att SP har genomfort fondbyten fran Fonden till Optimus innan v
samtycke inhdmtats. Av ovan anférda skl har fondbytena inte skett olovligen. Som ocksa framforts
ovan brukar SP inhdmta sina kunders samtycke innan byte av fond genomfors. Men pa grund av att
Scienta erhallit dessa kunder till Fonden frdn en aktdr som saknade erforderliga tillstand, anser SP att *
Scienta har erhallit kunderna till Fonden genom en olaglig verksamhet och att det dérfor fanns fog

| for att agera pd sa vis som skett. SP har naturligtvis forstaelse for att det finns ett antal kunder som

inte delar SP:s uppfattning. Eftersom berérda kunder inte pd nagot vis ar inldsta med sitt sparande i
Optimus — erfordras bara en bestallnig av ny PPM-kod och efter erhdllande av den ny PPM-koden att
logga in pa Pensionsmyndighetens hemsida och aterflytta sitt sparande till Fonden eller till hos annan
hos Pensionsmyndigheten valbar fond. Att kund med enkelhet kan flytta sitt sparande frdn Optimus,
eller annan fond, stdds av det i malet ingivna pressmeddelandet av den 31 juli 2013 fran Fl, aktbilaga
11. Av pressmeddelandet framgar ocksa att Fl bekraftar att det inte har begatts nagot faktiskt brott
mot gillande regelverk — Ar du inte ndjd med flytten till SP och den placering som gors dér behdver
du inte gdra ndgonting. | denna del kan dock tilliggas att kunden inte behover sdga upp nagot avtal
med SP, vilket FI synes mena erfordras.
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SP delar sdlunda inte Scientas uppfattning om att SP i ett fall som detta inte haft rdtt att genomfora
fondbyten innan kontakt tagits med kunden, varvid det inte har genomférts nagra olovliga byten. Av
de pressmeddelanden som Scienta ingivit i malet, aktbilaga 2 och 3,framgdr att PP och SP har
informerat om fondbytet — bl. a. anges att PP hoppas att kunderna ska bli n6jda med sin nya
placering.

Scienta har under punkten 3.4 i ansékan om stamning bl. a. anfort att Scienta har fatt en mangd
samtal om fondbytena, dock utan att ldamna nagon precisering av antalet samtal, och hanvisat till ett
mejl, aktbilaga 10, och till ett par tidningsartiklar. Till bemotande av harav far foljande kommentar
avges.

| artikeln frdn DN.se, aktbilaga 12, uttalar sig fondspararen Fredrik Walldal, enligt artikeln “en av de
drabbade”, mycket kritiskt om SP:s agerande. Han pdstar dven SP har utsatt honom for “aggressiva
forsaljningsmetoder”. Av bifogade artikel fran Aftonbladet, Bilaga 4, framgar att Fredrik Walldal gor
géllande att 100 000 kronor av hans pensionssparande bara forsvann. Vad som dven ar intressant
med artikeln i Aftonbladet &r att av det sms som Fredrik Walldal visar upp med sin iPhone framgar att
han den 2 juli 2013 erhallit ett sms om att till PP 6versdnda sin PPM-kod fér placering av sitt
pensionssparande i Fonden. Enbart harav framgar att Fredrik Walldal vid tidpunkten for SP:s och PP:s
pressmeddelanden viljer att vilja placera sitt sparande i Fonden som aktiv kund hos PP. Av bifogade
utdrag frén facebook, Bilaga 5, och fran Twitter, Bilaga 6, framgar att Fredrik Walldal och Erik Liden,
Scientas dgare och férvaltare ar goda vanner. Av namnda omsténdigheter ar det klarlagt att Fredrik
Walldal hégst sannolikt enligt 6verenskommelse med Erik Lindén/Scienta har blivit kund hos PP med
syfte att i konkurrerande syfte forska svartmala SP i media och skapa negativ opinion om SP:s
varumirke m.m. Detta ar mycket allvarligt och inte forenligt med 10 § MFL.

Under férutséttning att Johan Nytomt, se aktbilaga 10, verkligen var den kund hos PP, som framgar
av hans mejl, ar det naturligtvis trist om han verkligen kdnner sa som framgar av innehallet i mejlet.
Av mejlet framgdr dessbattre att Johan Nytoft i vart fall forstatt att han haft méjlighet att byta fond
genom att bestilla en ny PPM-kod. Det kan naturligtvis inte uteslutas att Johan Nytomt ocksa ar
bekant med Erik Lindén.

Atgirder i strid mot MFL

Av ovan framgdr att SP har forvarvat PP:s kundavtal och sélunda 6vertagit PP:s kunder och géllande
avtal. | punkten 11.1 i samarbetsavtalet mellan Scienta och PP anges att avtalet inte far 6verlatas till
tredje part utan skriftligt godkdnnande fran den andra parten. | ndmnda avtal fanns salunda ingen
explicit reglering som stipulerade att PP inte fick dverldta sina kundavtal.

Scienta har faktiskt inga kunder och salunda inte nagon avtalsrattslig relation med kunderna ifraga.
Scienta forvaltar blott en fond (Fonden), och i Fonden finns ett antal pensionssparare som har lamnat
sin PPM-kod till PP och som dérefter placerat sina kunders sparande i Fonden. SP har heller ingen
avtalsrittslig relation till Scienta och har i enlighet med ovan framférda omstandigheter haft rétt att
placera sina kunders sparande i Optimus.

Enligt 5 § MFL ska marknadsforing stamma Gverens med god marknadsféringssed. Begreppet ”god
marknadsforingssed” definieras i 3 § MFL som god affarssed eller andra vedertagna normer som
syftar till att skydda konsumenter och néaringsidkare vid marknadsforing. Till grund for bedémningen
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huruvida god marknadsforingssed har dvertratts finns en rad faktorer, bl. a. vedertagen
branschpraxis. Med hanvisning till vad Claes Hemberg ger uttryck for i artikeln i SvD, aktbilaga 14,
synes SP just ha f6ljt branschpraxis och heller inte ha brutit mot nagot regelverk. Naturligtvis finns
det fog for att strama upp regelverket fér denna bransch. Sistnamnda asikt férandrar dock inte den
verklighet som i vart fall hitintills synes ha varit gédllande i branschen.

Marknadsforing som strider mot god marknadsforingssed enligt 5 § ar enligt 6 § MFL att anse som
otillb6rlig om den i markbar man paverkar eller sannolikt paverkar mottagarens férmaga att fatta ett
valgrundat affarsbeslut. For att marknadsféringen ska anses som otillborlig krdvs att en bedémning
visar att marknadsforingsatgarden medfor att konsumenten fattar ett annat affarsbeslut an han eller
hon annars skulle ha fattat. SP anser inte att en kund som kontaktas efter att ett fondbyte genomfors
skulle ha en samre formaga att fatta ett affarsbeslut an den kund som kontaktas fore ett fondbyte.
Informationen dr densamma. Dessutom torde det objektivt sett ligga i farans riktning att en kund
som informeras om att ens sparande redan har flyttats snarare av eventuell ilska vdljer att fatta ett
affarsbeslut i motsatta riktning, d.v.s. att inte acceptera det genomforda bytet av fond. Av namna
skal framgar att SP:s agerande inte ar otillborlig enligt 5 och 6 §§ MFL.

Scienta har dven gjort géllande att SP:s agerande strider mot Fl:s allmanna rad och riktlinjer. |
huvudsak framgar SP:s uppfattning om detta pastaende av de omstandigheter som redogjorts for
ovan. Det kan i denna del dock framhalilas att SP anser att det snarare ar Scienta som genom att
samarbeta med ett bolag som inte har erforderliga tillstand for att formedia kunder till Scientas fond
(Fonden) bedrivit sin verksamhet pa ett sadant satt att allmanhetens fortroende for féretaget och
den finansiella marknaden uppratthalls och sa att verksamheten kan anses som sund. For det fall att
Scienta efterlevt sin skyldighet att kontrollera PP:s tillstand hade ju den situation som kunderna
hamnat i aldrig intraffat. Dessutom &r Scientas agerande i media av sadan art som ocksa medfér att
allmanheten kan tappa fértroendet for branschen.

SP har heller inte dgnat sig at "aggressiv marknadsforing” genom att tvinga pensionsspararna in i ett
avtalsférhallande. Av omstandigheterna framgar att SP inte har utsatt kunderna for trakasserier,
tvang, fysiskt vald eller hot. SP har heller inte genom sitt agerande — marknadsforing — utsatt
kunderna for annat aggressivt patryckningsmedel, enar med detta rekvisit avses naringsidkarens
utnyttjande av en maktstélining i forhallande till konsumenten eller att naringsidkaren utovar
patryckning, utan att tillgripa fysiskt vald eller hot om sadant vald, pa ett satt som avsevart
inskranker konsumentens férmaga att fatta ett valgrundat beslut. Av omstandigheterna framgar kiart
och tydligt att SP har varit 6ppen med Gvertagandet av kunderna och bytet av fond samt tagit
kontakt med kunderna for att informera och erhalla samtycke samt att kunderna mycket enkelt har
kunnat tacka nej till bytet och darefter byta till annan hos Pensionsmyndigheten valbar fond.

Aggressiv marknadsféring som alitid ar att anse som otillborlig framgar av punkterna 24-31 i bilaga |
till direktiv 2005/29/EG. Av namnda bilaga, Bilaga 7, framgar att SP:s agerande inte omfattas av
nagon av dessa punkter.

SP:s agerande ar salunda inte heller otillborlig enligt 7 § MFL, endr SP genom bytet av fond inte har
tvingat in kunderna i ett avtalsforhallande, som inskranker kundernas valfrihet eller handlande. Av
ovan framgar att de till SP av PP dverlatna kunderna inte dr bundna av nagot avtal med SP, och att de
snabbt och enkelt kan byta till vilken annan fond, d.v.s. for det fall att de inte dr ndjda med den av SP
valda fonden.
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Av ovan dberopade omstandigheter framgar att Scienta inte har visat sannolika skal for yrkandet
under punkterna 1-2, varvid det interimistiska beslutet i denna del skall havas.

Pastdende att fondavgiften for Fonden ar hogre an fondavgiften i Optimus

SP har inte ldmnat felaktig information om fondavgifter. Vid tidpunkten for 6verlatelsen hade Fonden
en hogre fondavgift, vilken sdlunda sdnktes fran 3,0% till 2,0%. Av bifogade utdrag fran Scientas
hemsida, Bilaga 8, framgar att Scienta efter sdnkningen av den fasta avgiften i Fonden renderade i en
avgift for kunden om 0,71%. | tiden fore uppgick enligt Scienta kundens tidigare avgift till 1,01%. SP
utgér ifrn att Scienta sinkte den fasta avgiften for Fonden av konkurrensskal med Optimus. Notera
dven att Fondens fasta avgift fore sénkningen var higre &n Optimus.

Sadan vilseledande marknadsféring som anges i punkterna 1-23 i bilaga | till direktiv 2005/29/EG &r
alltid att anse som otillborlig. Av Bilaga 7 framgar att SP:s agerande inte omfattas av nagon av dessa
punkter.

SP har salunda inte lamnat vilseledande uppgifter om de bada fondernas avgifter och kommer heller
inte att gdra sa framgent. Strax efter det att Scienta sdnkte sin avgift, d.v.s. ndr SP fick vetskapom  »
detta, slutade SP att anvdnda detta som ett argument i sin marknadsforing. Mellan den 2 juli och 10
juli 2013 s& marknadsforde SP helt korrekt att Optimus hade en lagre fondavgift an Fonden. Nar
Scienta den 10 juli 2013 informerade alimanheten om att Fondens avgift sinkts upphérde SPmed
namnda argument i sin marknadsféring. Naturligtvis beklagar SP att en felaktig uppgift av

férbiseende har intagits i pressmeddelandet 2013-08-07 pa SP:s hemsida, aktbilaga 17. Nar SP fick
detta klart for sig har den felaktiga uppgiften tagits bort. Slutligen i denna del kan framhallas att
Scienta, sdvitt SP forstatt saken, dven har ett prestationsarvode om 20%, varav kundernas faktiska
fondavgift i Fonden hogst sannolikt dr hogre an den avgift som framgar av Bilaga 8.

Eftersom nagon felaktig information inte har lamnats av SP vid kundkontakterna och da uppgiften i
pressmeddelandet bottnar i ett misstag av pressansvarig fyller tingsrattens beslut under punkten 3
ingen funktion. Som framgar av ovan har dven bytet av fond genomforts i tiden fore Scientas
yrkande, varvid ett beslut i enlighet med yrkandet &r verkningslést.

Taleratt och Skadestandsyrkandet

Av ovan framgar, dels att SP inte genom tvang har tvingat in sina kunder till fonden Optimus och, dels
inte har anvint sig av en vilseledande affarsmetod samt, dels inte uteldmnat nagon vdsentlig
information till kunderna.

Scienta saknar grund for sitt pastdende om att SP:s atgarder &dr av sddan art att
skadestandsskyldighet foreligger enligt 37 § MFL, d.v.s. oaktat om de pastadda dvertradelserna ovan
inte kan ”inordnas under aktuella bestammelser”.

SP bestrider att fondbytena har skett genom brottslig garning. Det noteras att Scienta ligger bakom
brottsanmalan mot SP och att ndgon precisering av vilket explicit brott som pastas ha begdtt inte har
preciserats. Fér det fall att SP anses ha brutit mot nagot regelverk medfor inte detta per definition att
SP har haft for avsikt att vidtaga sadan eventuell felaktig atgard.

Fup bilaga 2 137




Sceinta har inget avtalsférhdllande med de kunder som Gverlatits av PP till SP. De dverlatna kunderna
har dessutom placerats i Fonden av PP utan att PP haft tillstand for sin verksamhet. Scienta har haft
en skyldighet att tillse att PP innehaft de tillstand som erfordras. Av namnda skal ar det inte rimligt
att Scienta har taleratt och ratt till skadestand, d.v.s. oaktat om SP finnes ha handlat felaktigt mot

sina kunder.

Scientas aberopade grund — opreciserat brottspastdende — dr sa pass vag att talan om faststallelse

bor avvisas.

Stockholm/cl;n 9s

ptember 2013

;7

Olof Hildebrand ‘
Bifogas:

- Fullmakt i original
- Bilaga 1-8
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Positiv Pension arbetar aktivt fér att ge vara medlemmar en bittre pension.

Vi rekommenderar vira medlemmar att placera sin premiepension i fonden Positiv Pension
Aktiv Global, valbar hos pensionsmyndigheten. Vi erbjuder samtliga vira medlemmar en
livf6rsékring dir du som medlem sjilv bestimmer vem som skall vara féSrménstagare utav
ditt premiepensionskapital. Att vara medlem hos oss skall vara enkelt och tryggt. Darfor star
var kunniga kundservice till ditt fsrfogande.

Allt borjade &r 2004 med insikten om att de av staten utsedda experterna gjorde ett riktigt
daligt jobb. Vi har d4rfér sedan &r 2005 forsett medlemmar med rekommendationer inom
PPM-systemet. Vi kunde snabbt konstatera att vart erbjudande var uppskattat och
verksamheten vixte. Var formaga att utveckla innovativa 16sningar och tjénster i en annars
konservativ bransch har okat var attraktionskraft och &kat engagemanget for sparande. Under
&ren har vi lyckats att prestera bittre 4n s&vil staten som banker och de flesta andra sa
kallade proffs.

Vi vill ge dig méjligheten till en bittre pension genom en aktiv forvaltningsstrategi som
sedan starten 2005 har visat sig mycket 16nsam. Jamfor oss girna med andra och du kommer
finna att vi 4r svarslagna.

Mvh Oskar Berggren
VD, Positiv Pension

Fup bilaga 2 14&
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laneférsiag ;
ringen vill gbra det Iittare
villigare att séga upp bundna Tre myndigheter ar nu engagerade i PPM-haveriet —Ser man inte till kundens Trenden inom premiepensio-
1och byta bank. Men bal_lk- i Positiv Pension. Frégan ska diskuteras pPaett ba.sta i rédg.lvmngen sé kan menj nen ir ocksa. attalltfler av de hir
ingen protesterar mot for- PRI = % e - < bli skadestandsskyldlg menvar | féretagen viljer att samarbeta
toch menar att forslaget i mote l dag dar generaldirektor erna for Pensions- upplevelse ir att de hiir PPM-fére- med en fondférvaltare och ibland
2kunna leda till att kunderna myndlgheten, Konsumentverket och : tagen inte &r ridgivare utan for-  till och med, som i fallet Positiy
matiskt fortidsinléser 1an Finansinspeku'onen deltar. valtare. De marknadsfér en tidnst Pension och Strategi Placering,
tutnyttja fallande rintor. dér man tar hand om kundens endast med en enda fond. Det kan
nsekvenserna kan, enligt

ingen, bli hégre borintor
itt1dn med langa rinte-
ingstider inte kommer att
las. Uppléggningsavgifter
1an kan ocksa bli vanliga.
Janisationen Boritterna
ladgarnas riksférbund
‘brslaget. Villazgarna

iterar att kostnaden fér att
:ttbundet bolan kan vara
de hog fér hushall som gar
n en skilsméssa eller annan
Ting av privat karaktir, v

ATION TILL FONDANDELSAGARNA
i Hong Kong (HKEx) var stingd den
sti 2013 pd grund av tyfonen "Utor”.
Sy tagen till exponeringen mot denna
i delfonden Alangsbanken Sicay —
% i enlighet med fondens prospekt, har
styrelse beslutat att inte berakna négot
Isvérde (NAV) for den 14 augusti 2013,

Irg, 22 augusti 2013 Styrelsen

Ibotten ligger bland annat frigan
Om premiepensionsspararnas
konsumentskydd visavi de sa
kallade PPM-radgivarna, nagot
som aktualiserats i fallet Positiy
Pension,

—Métet ar planerat sedan ldnge
men en punkt pi agendan kom-
mer att handla om Positiv Pension
Jjust darfor att det ir ett sa tydligt
exempel pa de problem som finns
ndr det giller konsumentskyddet
i branschen, siger Thomas Nor-
ling, chefsjurist pa Pensionsmyn-
digheten,

Premiepenslonsﬁiretaget Positiv

Pension hade i varas cirka 30000
kunder och de allra flesta hade sina
pengar i aktiefonden Aktiv Global
(cirka 2,6 miljarder kronor).

Islutet avjuni sildes hela kund-

stocken till ett annat férvaltnings-
féretag, Strategi Placering, och
cirka 80 procent av kunderna har

sedan dess fatt sina pengar flyttade
till en nischad rintefond: Optimus
High Yield. Strategi Placering vil-
jer alltsa att sitta alla kundernas
pengar i en och samma fond.

-Rédgivningen iri de hir fallen
valdigt uttunnad. Om man har tio-
tusentals kunder och trycker in
dem i en enda fond tycker inte jag
attman kan hivda att man har satt
kundens intresse framst, siger
Thomas Norling,

N&r det giller spararens konsu-
mentskydd ir det centralt att fast-
stéilla huruvida det ror sig om
radgivning eller inte, Norling be-
Téttar att vissa premiepensions-
foretag, nir de far fragan fran
myndigheter, siger att de endast
marknadsf6r en tjinst som kun-

den sdger ja eller nej till.

I de lagena rader etf simre
skydd fér konﬁuﬁehﬁlag&
T6r sig om radgivning,

premiepensionssparande och kan

vara bade en extern fondfoérval-

bestimma var pengarna hamnar.J tare och fonder i egen regi.

FOTO: DANIEL ROOS

2
Rddgivningen
dride hér
fallen vildigt
uttunnad.

2Thomas Norling, chefsjurist

pa Pensionsmyndigheten.

-Radgivning kriver juatt man har
kunskap om kundens situation
men hér undrar jag om man bryr
Sig om att stiilla s3 manga fragor
till kunden. Det handlar om att f3
tillgéng till pin-koden och ofta kan
man undra om kunderna har fgr-
stitt premisserna. Det maste bli
tydligare information fran de hir
foretagen om vad det ar for tjanst
de erbjuder och det tycker jag ir
négot for Finansinspektionen att
titta p4, séiger Thomas Norling.
P4 dagens méte deltar Finans-
inspektionens chef Martin An-
dersson, Pensionsmyndighetens
chef Katrin Westling Palm och
Konsumentverkets general-
direktér Gunnar Larsson tillsam-
mans med experter frin respek-

1A
L BAHLBERG

08-1350 62. inel dahlharnmend ca
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Tidslinje om

Kinner du Erik?

Skicka en vanforfragan till honom om du vill se vad han delar med vénner.

Vanner

Alla vinner  Personer du kanske kdnner

3 resultat 15r: fredrik

&. Ligg ull <w= |

Fredrik Hammarsten

; Fredrik Walldal

4 _.Uce uill van |

Foton Vanner

Sponsrade %1

Visa alla

Fa din lyster tillbaka?

Myt CC Cream & du
kormmer att fé din

. naturliga lyster tillbaka
pa fa sekunder. LAS MER

fredrik]

Fredrik Svensson

Skapa din egen Way Out
West-affisch och Iy
dina vanner lyssna pi
den!
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BILAGA I

AFFARSMETODER SOM UNDER ALLA OMSTANDIGHETER AR OTILLBORLIGA

Vilseledande affarsmetoder

STOCKHOLMS TiNGSRATT
Avd. 5

2013 -03- 10

1)

8)

P4std att ndringsidkaren har undertecknat en uppférandekod nir s inte 4r fallet. Aktbil

TGO

Uppvisa en fértroendemirkning, kvalitetsmarkning eller motsvarande utan att ha erhéllit det nédvéindiga tillstindet.
Pistd att en uppférandekod rekommenderas av ett offentligt eller annat organ nir si inte ir fallet.

Pastd att en néringsidkare (inklusive dennes affirsmetoder) eller en produkt har godkénts, rekommenderats eller sank-
tionerats av ett offentligt eller privat organ nir sd inte ér fallet eller pastd detta utan att villkoren fér godkdnnandet,
rekommendationen eller sanktioneringen iakttas.

Erbjuda produkter till ett angivet pris utan att niringsidkaren uppger att han har rimliga skil att tro att han inte kom-
mer att kunna leverera, sjilv eller med hjilp av underleverantor, dessa eller likvirdiga produkter till det angivna priset
inom en tid och i sddan méngd som ar rimligt med beaktande av produkten, omfattningen av reklamen for produkten
och det pris som erbjudits (otillbérligt lockerbjudande).

Erbjuda produkter till ett angivet pris och sedan
a) vigra att visa konsumenten produkten ifréga,
eller
b)  vigra att ta emot en bestéllning eller leverera produkten inom rimlig tid,
eller
c) forevisa ett defekt exemplar av den,
i avsik att istallet forsoka silja en annan produkt (en typ av otillborligt lockerbjudande).

Oriktigt ange att en produkt kommer att vara tillginglig enbart under mycket begrénsad tid, eller att den kommer att
vara tillginglig enbart pé sirskilda villkor under en mycket begrinsad tid, for att f& konsumenten att fatta ett omedel-
bart beslut utan att ha tillricklig tid eller mojlighet att fatta ett valgrundat beslut.

Ata sig att ge service efter forsiljningen till kunder med vilka naringsidkaren fore kipet har kommunicerat pé ett sprak
som inte 4r ett officiellt sprak i den medlemsstat diir niringsidkaren ar lokaliserad och sedan ge sddan service enbart pa
ett annat sprak utan att tydligt informera konsumenten om detta innan denne forbinder sig att képa produkten.

Ange eller pd annat sitt skapa intryck av att det 4r lagligt att silja en produkt nér s inte ar fallet.

Fup bilaga 2
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10) Framstilla konsumenters lagliga rittigheter som utmirkande for naringsidkarens erbjudande.

11) Anvinda material frin medierna for att gora reklam for en produkt om néringsidkaren sjilv har betalat f6r materialet
och detta inte framgér av reklamen eller av bilder eller ljud som tydligt kan identifieras av konsumenten (armons i redak-
tionell form). Detta skall inte paverka tillimpningen av direktiv 89/552/EEG ().

12) Gobra ett i sak oriktigt pdstiende om arten och omfattningen av den risk konsumenten utsitter sig sjilv eller sin familj
for om han eller hon inte képer produkten.

13) Forsoka att silja en produkt som liknar en annan produkt, som gérs av en sirskild tillverkare, pa ett sitt som avsikt-
ligen forespeglar konsumenten att produkten ir gjord av samma tillverkare, trots att si inte ar fallet.

14) Inritta, driva eller géra reklam for pyramidspel dir konsumenten lockas att delta pd grund av mojligheten att fa ersitt-
ning och denna frimst grundas pi att andra konsumenter vérvas till spelet, snarare dn pé forsiljning eller konsumtion
av en produkt.

15) Oriktigt pasta att ndringsidkaren stér i begrepp att upphéra med sin verksamhet eller flytta till nya lokaler.

16) Péstd att produkter kan underldtta vinst i hasardspel.

17) Oriktigt pastd att en produkt {6rmir bota sjukdomar, funktionsrubbningar eller missbildningar.

18) Formedla i sak oriktig information om marknadsvillkor eller mijligheten att finna produkten i avsikt att formé kon-
sumenten att forvirva produkten pd mindre férdelaktiga villkor én de marknaden normalt kan erbjuda.

19) Som affirsmetod péstd sig anordna tdvlingar eller siljfrimjande dtgérder med priser utan att dela ur de priser som
beskrivs eller ndgon skilig motsvarighet till dessa.

20) Beskriva en produkt som "gratis”, "kostnadsfri”, "utan avgift” eller liknande om konsumenten méste betala annat an den
oundvikliga kostnaden for att svara pa affirsmetoden och himta eller betala for leverans av produkten.

21) I marknadsforingsmaterialet inkludera en faktura eller liknande betalningshandling som ger konsumenten intryck av
han redan har bestillt den marknadsférda produkten nir sa inte ér fallet.

22) Orikeigt past4 eller skapa intryck av att niringsidkaren inte agerar i syften som hanfér sig till dennes néringsverksam-
het, affirsverksamhet, yrkeskar eller yrkesomride, eller felaktigt upptrida som konsument.

23) Oriktigt skapa intryck av att produkiservice efter forsdljning 4r tillginglig i en annan medlemsstat 4n den déir produk-
ten siljs.

(") Radets direktiv 89/552/EEG av den 3 oktober 1989 om samordning av vissa bestimmelser som faststillts i medlemsstaternas lagar och

andra forfattningar om utférandet av sindningsverksamhet for television (EGT L 298, 17.10.1989, s. 23). Direktivet dndrat genom Eurc-
paparlamentets och ridets direktiv 97/36/EG (EGT L 202, 30.7.1997, s. 60).
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Aggressiva affarsmetoder

24)

25)

26)

27)

28)

29)

30)

31)

o

Ge intryck av att konsumenten inte kan limna platsen innan ett avtal har utarbetats.

Gora personliga besok i konsumentens hem och ignorera dennes anmodan om att limna hans hem eller inte komma
tillbaka, utom under de omstindigheter och i den utstrickning som enligt nationell lagstiftning r motiverat for att fi
en avtalsmissig skyldighet fullgjord.

Ta upprepade och odnskade kontakter per telefon, fax, e-post eller annat medium utom under de forhillanden och i
den utstrickning som enligt nationell lagstifining &r motiverat for att fi en avtalsmissig skyldighet fullgjord. Detta skall
inte paverka tillimpningen av artikel 10 i direktiv 97/7/EG och direktiven 95/46/EG (1) och 2002/58/EG.

Kriva att en konsument, som gor ansprik pé ersittning frin en forsikring, ligger fram dokument som inte rimligen
kan anses relevanta for huruvida anspréket ar giltigt, eller systematiskt underl4ta att svara pa relevant korrespondens i
irendet, om detta sker i syfie att form4 konsumenten att avst frin att ut6va sina avtalsenliga rattigheter.

Att i en annons direkt uppmana barn att kpa eller att Gvertala sina foraldrar eller andra vuxna att képa de utannon-
serade produktema &t dem. Denna bestimmelse paverkar inte tillimpningen av artikel 16 i direktiv 89/552/EEG om
sandningsverksamhet {or television.

Kréva omedelbar eller uppskjuten betalning for eller atersindande eller forvaring av produkter som niringsidkaren till-
handahillit men som konsumenten inte bestillt (feverans utan féregdende bestillning) utom om produkten ir en sidan
ersittning som tillhandahallits i 6verensstdmmelse med artikel 7.3 i direktiv 97/7/EG.

Uttryckligen informera konsumenten om att niringsidkarens arbete eller forso1jning stir p4 spel om konsumenten inte
koper produkten eller tjansten.

Oriktigt skapa intryck av att konsumenten redan har vunnit eller kommer att vinna ett pris eller annan motsvarande
forman, eventuellt efter att forst ha utfort en sirskild handling,

—  nér det i sjilva verket inte finns ndgot pris eller nigon annan motsvarande f6rman,
eller

— ndr mdjligheten att gora ansprék pd priset eller en annan motsvarande {érmén 4r beroende av att konsumenten
betalar pengar eller &drar sig en kostnad.

Europaparlamentets och radets direktiv 95/46/EG av den 24 oktober 1995 om skydd for enskilda personer med avseende pa behandling
av personuppgifter och om det fria fléder av sidana uppgifter (EGT L 281, 23.11.1995, s. 31). Direktivet indrar genom
forordning (EG) nr 1882/2003 (EUT L 284, 31.10.2003, 5. 1).
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Sénkt avgift pa fonden Positiv Pension Aktiv Global | Scientia

Page 1 of 1

Sankt avgift pa fondenPasitiv-Pension Aktiv

Global

Postat 10 juli, 2013 P . )-1

Styrelsen i Scientia har beslutat att sénka den fasta avgiften pa fonden Positiv Pension Aktiv

Global fran 3,0% till 2,0%. Sénkningen géller fran och med den 8 juli 2013.

Efter sdnkningen blir avgiften i Premiepensionssystemet 0,71% vilket kan jamféras med den tidigare

avgiften p& 1,01%. Om fonden utvecklas béattre &n sitt jamférelseindex kan avgiften
Samtidigt som vi sénker avgiften f6r Fonden vill vi tacka dig for visat fértroende.

Fondens vardeutveckling sedan fondstart den 24 augusti 2012 till och med den 8 jul
19,0% att jamféra med 16,4% for MSCI World Index som &r fondens jamférelseinde

bli hogre.

i 2013 har varit
X. For dig som

har haft fonden i Premiepensionssystemet har den verkliga avkastningen varit betydligt hogre pa

grund av Pensionsmyndighetens rabatter.
Fragor besvaras av VD Erik Lidén, 070-2709541.

Pensionsmyndighetens information om s&nkningen

Dela: [

Det har inlagget postades i Scientia informerar och markies Pensionsmyndigheten, Positiv
Pension Aktiv Global, Premiepensionssystemet, Scientia av Erik. Bokmark permaléanken

[http://www.scientia.se/2013/07/10/sankt-avgift-pa-fonden-positiv-pension-akti
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Scientia Fund Management AB ./. Strategi Placering i Skandinavien AB

1. Instillning i frdga om beslut om interimistiskt beslut

Tingsrattens interimistiska beslut ska inte &ndras i ndgon del.

2. Scientias yrkanden om forbud

Scientia vidhdller samtliga yrkanden som har betydelse for tingsrattens interimistiska beslut.
Sdledes vidhdlies alla yrkanden om forbud (yrkandena under punkterna 1.(a-c) i
stamningsansokan). Scientia &beropar samtliga grunder och omsténdigheter som &beropats i
stamningsansokan till stéd for dessa yrkanden.

3. Yttrande over Strategi Placering i Skandinavien AB:s ("Strategi Placering"”) inlaga
ifrdga om forbud

Nedan behandlar Scientia vad Strategi Placering har anfért. Dock finns det inte anledning att
beméta alla p8stdenden som Strategi Placering har gjort, vilket inte betyder att dessa accepteras.

3.1 P3stdenden om att Positiv Pension i Sverige AB ("Positiv Pension") har saknat vissa
tillstdnd m.m.

Strategi Placering har anfort att Positiv Pension skulle ha saknat erforderligt tillstdnd att bedriva
viss verksamhet. Detta bestrids.

Strategi Placering har av samma skal dven anfort att Scientia Fund Management AB:s ("Scientia")
tidigare samarbete med Positiv Pension inte har varit "lagligt". Aven detta bestrids.
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Det nu aktuella malet rér Strategi Placerings agerande som strider mot marknadsforingslagen
("MEL"). D8 &r uppenbarligen Positiv Pensions tidigare verksamhet irrelevant. Mot den bakgrunden
ir det inte heller nddvandigt att ndrmare redogéra for varfor Strategi Placerings pastaenden i
denna del ar felaktiga.

3.2 Fondbyten frdn Scientias fond till fonden Optimus

Strategi Placering har uppgett att Strategi Placering har inhdmtat samtycke frdn ca 15.000 kunder
for att genomféra fondbyte. Detta &ar inte trovardigt. Det har férekommit en extrem mangd
fondbyten mitt under svensk industrisemester. Att Strategi Placering skulle ha diskuterat fondbyte
med alla dessa &r otdnkbart. Detta har vidare utvecklats i stamningsansékan.

Frdgan hur manga, om ndgon, som har ldmnat samtycke saknar emellertid betydelse betréffande
frdgan om tingsréttens interimistiska beslut. Strategi Placering har ndmligen sjalvt angett i inlagan
att en viss andel av fondbytena har skett utan inhdmtande av samtycke. P& vissa stéllen i inlagan
anges att fondbyte har skett "innan samtycke inhdmtas". Det ar forklarliga skal anmarkningsvart
att genomfora ett fondbyte "innan" man vet om pensionsspararen vill byta fond eller kommer att
lamna ett sddant uppdrag.

Strategi Placering har vidare 3beropat att Strategi Placering har forvarvat Positiv Pensions kunder.
Strategi Placering har anfért att kunderna pd eget initiativ har dverlamnat sina s.k. PPM-koder till
Positiv Pension. Det kan konstateras att kunderna méste har férmatts dverlamna PPM-koderna
genom forslag fran Positiv Pension. Det har knappast varit pd "eget initiativ" som koderna
dverlamnats. Vem som helst forstr att det var Positiv Pensions forslag att koderna skulle
overlamnas.

Strategi Placering har sedan anfért att kunderna - tillika deras PPM-koder - har forvarvats av
Strategi Placering. Mot den bakgrunden menar Strategi Placering att det har stdtt Strategi
Placering fritt att anvanda koderna och genomféra fondbyten, utan att forst erhdlla
pensionsspararnas godkannande till fondbytet. Detta &r felaktigt av skal som anges nedan.

Fér det férsta har de pensionssparare som Overlédmnat en PPM-kod till Positiv Pension inte
darigenom godkant att Positiv Pension f&r genomfdra vilka fondbyten som helst i framtiden enligt
ndgot sorts uppdrag om "diskretionéar forvaltning” (en tjénst som férekommer inom finanssektorn).
Avtalet mellan Positiv Pension och pensionsspararna ger inte heller utrymme for detta, se
tingsrédttens aktbilaga 9. Det regleras ndmligen inte ndgon sddan réatt att genomféra fondbyten som
Positiv Pension vid var tid fann lampliga. Saledes krévdes istéllet att ett uppdrag om fondbyte
lamnades innan affaren fick genomfras. Det ar fér Ovrigt uppenbart att ett uppdrag om
diskretionar forvaltning kréver uttrycklig reglering; eljest féreligger det inte ndgot sddant uppdrag
och darmed inte heller ndgon rétt att genomféra uppdrag utan foregdende godkannande.

Fér det andra har uppenbarligen inte Strategi Placering, som ej varit avtalspart med
pensionsspararna, haft rétt att genomfora fondbytena. Pensionsspararna har 6verlamnat koden tiil
Positiv Pension. Aven om man for ett dgonblick skulle acceptera att Positiv Pension genom att ha
erhdllit PPM-koden darefter skulle ha ratt att genomfdra fondbyten i framtiden utan att forsta
inhdmta samtycke infér varje fondbyte - vilket alltsd8 maste vara felaktigt - s& kan ju inte den
ratten Overldtas till andra bolag utan pensionsspararnas samtycke. I sadant fall skulle den som
dverlamnat sin PPM-kod till en aktor fa finna sig i att denna aktoren i sin tur dverlater PPM-koden
vidare till ndgon annan som bérjar goéra affarer for pensionsspararens rakning - dessutom utan att
pensionsspararen har ndgon aning om detta. Vem som helst forstar ju att detta resonemang - som
faktiskt tar sig uttryck i Strategi Placerings inlaga - &r fullkomligt felaktigt.

Det ska vidare understrykas att Positiv Pensions avtal med kunderna inte reglerat ndgon ratt att
dverlidta avtalet till tredje man. Givetvis regleras inte heller att Positiv Pension har ratt att overldta
ndgra PPM-koder till tredje man. Ett s&dant avtalsvillkor skulle fér 6vrigt vara ohdlibart och séaledes
knappast giltigt.
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Sammanfattningsvis ar det uppenbart att Strategi Placering som har kopt vissa kundavtal -~ som
inte far 6verldtas - och dessutom tagit emot PPM-koder for tiotusentals pensionssparare inte har
haft ratt att borjat géra fondbyten for dessa pensionssparares rakning, sarskilt inte utan att férst
ha erhdllit sddana uppdrag.

Férfarandet kan mycket vél vara brottsligt. Scientias instélining &r att s &r fallet, vilket kommer
att motiveras i Scientias kommande inlaga.

3.3 Fondsparares uppgifter

Scientia har 8beropat uttalanden och uppgifter fr&n olika pensionssparare till styrkande av att
Strategi Placering har genomfért fondbyten utan foregdende samtycke frén pensionsspararna.
Eftersom nu Strategi Placering har medgett detta, &r inte ldngre dessa uppgifter av direkt
betydelse for frdgan om interimistiskt beslut.

Att Scientia, i syfte att sdkra bevisning, har &verenskommit med en enskild pensionssparare
(Fredrik Walldal) om att denne ska registrera sig som kund hos Positiv Pension &r varken
forvanande eller felaktigt. Det var istéllet ett ganska rimligt agerande i den uppkomna situationen.
Dessutom har det aberopats uppgifter frén andra personer som ocksd har uppgett att det har
genomforts fondbyten utan samtycke. Vidare har enligt 3beropade tidningsartiklar
Finansinspektionen/Pensionsmyndigheten uppgett att de mottagit en méangd samtal fran
pensionssparare som bekréftat just detta. Nu &r det dessutom s3 att Strategi Placering har
medgett detta, se ovan. Sammanfattningsvis saknar det all betydelse i malet att Fredrik Walldal
kdnner foretradare for Scientia.

3.4 Agerandet strider mot MFL

Tingsrattens beslut &r korrekt. Det finns inte ndgra som helst skél att &ndra beslutet om
interimistiskt beslut.

Vad Strategi Placering har anfért ger inte heller stéd ndgot annat, tvartom. Strategi Placering har
for ovrigt gjort vissa hdrresande uttalanden. Bl.a. anges att "SP anser inte att en kund som
kontakts efter att ett fondbyte genomférts skulle ha samre férmaga att fatta ett affarsbeslut &n
den kund som kontaktats fore ett fondbyte". Om man inte ens kontaktas innan en affér genomférs,
da finns det ju inte méjlighet att forhindra genomférande av en affar sorn ej &r énskvard. Sedan &r
det klart att det paverkar pensionsspararens affiarsbeslut om pensionsspararen redan sitter med
innehavet i den nya fonden nar han kontaktas av Strategi Placering. Det ar uppenbart att det
paverkar pensionsspararens férmaga att fatta ett valgrundat affarsbeslut. De berérda &r for 6vrigt i
manga fall privatpersoner som saknar narmare kunskaper om fonden Optimus High Yield. Mot den
bakgrunden strider det i varje fall mot MFL att kontakta pensionssparare, efter att ett fondbyte
redan har genomforts, for att marknadsféra fonden och det redan genomférda fondbytet.

Strategi Placering har d@ven anfért att "kunderna mycket enkelt har kunnat tack nej till bytet".
Detta har emellertid svarligen kunnat ske, eftersom bytet redan har skett innan kunden
informerats.

3.5 Sarskilt om Strategi Placerings pastdenden om att Scientias fondavgift skulie vara
hogre an Optimus avgift

Strategi Placering har f6ljt tingsrattens beslut och andrat marknadsforingen. Sjalvklart ska

emellertid inte tingsréattens beslut &ndras. Beslutet har inte varit verkningslost, som Positiv Pension
har pdstdtt, eftersom det rdder konkurrens mellan Scientias fond och Optimus. Utifr8n Strategi
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Placerings agerande i 6vrigt finns det behov av att beslutet kvarstar. Eljest kan Strategi Placering
mycket val &terga till liknande pastdenden.

4. Arendets fortsatta handlaggning

Scientia kommer nastkommande arbetsdag, mandagen den 30 september, att inkomma med
yttrande rérande frégan om skadestand jémte bevisuppgift.

Som ovan,

ASHURST ADVOKATBYRA AB

—

/ . 4/ 7 "
Johan Greanr L /4// Ao/ 1e?

Johan Gregow Carl Rother-Schirren

Fup bilaga 2 1 52



Ashurst Advokatbyrd AB
Jakobsgatan 6

Box 7124

SE-103 87 Stockholm

" Tel +46 (0)8 407 24 00
Stockholm den 30 september 2013 Avd. b o Fax +46 (0)8 407 24 40

i e
SZww.ashurst.com

“Org.nr 556579-6439 Site Stockholm

Stockholms tingsratt N KE
Box 8807
104 20 Stockholm

M3l T 11576-13

Scientia Fund Management AB / Strategi Placering i Skandinavien AB

1. GRUNDER FOR SKADESTANDSYRKANDET

Grunderna for att tingsratten ska faststalla att Strategi Placering &r skadest&ndsskyldigt gentemot
Scientia justeras till foljande;

Strategi Placering har uppsdtligen eller av oaktsamhet brutit mot 7 § och 8 § med
hanvisning till 10 § 2 st. MFL p3 satt som beskrivs nedan och har ddrigenom orsakat
Scientia skada. Strategi Placering &r sdledes ersattningsskyldigt gentemot Scientia for den
skada som uppkommit for Scientia genom &vertrédelserna i enlighet med 37 § MFL.

Overtridelse av 7 § och 8 & med hanvisning till 10 § 2 st. MFL eller annan_vésentlig
dvertridelse av MFL som medfér skadestdndsansvar enligt 37 § MFL

Strategi Placering har brutit mot 7 § MFL genom att ha tillampat en aggressiv
affadrsmetod/marknadsféring i strid mot denna bestdmmelse nér Strategi Placering har
marknadsfért fonden Optimus High Yield fér en stor méangd pensionssparare under
perioden juli och augusti 2013,

Strategi Placering har genomfort fondbyten fér en stor méngd pensionssparare, utan att
forst ha erh8llit uppdrag eller godkdnnande till att fondbytena fick genomféras. Darefter
har Strategi Placering satt i system att kontakta pensionsspararna for att Svertala dessa
att i efterhand samtycka till de redan genomférda fondbytena. Darigenom har Strategi
Placering vid kontakten med pensionsspararen redan tvingat in pensionsspararen i den
rattshandling som Strategi Placering avser att marknadsféra och begéara ett samtycke till i
efterhand.

Den nya fonden som pensionsspararen blivit dgare till har &ven dndrat vérde sedan képet
gjordes, vilket komplicerat ett nekat samtycke, sarskilt eftersom Optimus High Yield under
relevant period, dvs. juli och augusti 2013, hade utvecklats s&dmre dn den fonden som
Strategi Placering lat sélja, dvs. Scientias fond. Detta har s8ledes, vid ett nekat samtycke,
inneburit att pensionsspararens byte tillbaka till Scientias fond for att terstélla Strategi
Placerings oftilldtna disposition skulle ge ett firre antal fondandelar j&mfdrt med
pensionsspararens fondandelar innan Strategi Placerings forsta fondbyte. (Dock har inte
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Strategi Placering medverkat till sddana aterbyten till Scientas fond vilket ocksd strider
mot 7 § MFL, se vidare nedan.)

Genom att genomfdra fondbytet p& foérhand och utan samtycke, vilket &r ett grovt
regelvidrigt agerande som t.o.m. bér vara brottsl:gt har Strategi Placering forsatt
pensionsspararna | en situation dar deras formaga att kunna fatta vilgrundade
affarsbeslut i markbar man paverkats eller sannolikt har p@verkats. Marknadsféringen har
saledes varit otillbérlig enligt 7 § MFL. Strategl Placering har utnyttjat omsténdigheten att
den aktuella pensionsspararen redan satt pd innehavet i den nya fonden tlll att form&
denne att samtycka till transaktionen i efterhand. Strategi Placering har pa detta sétt
tilldmpat betungande eller oproportionerliga hinder fér pens:onsspararna att vérja sig mot
den marknadsforda produkten, dvs. Opt|mus High Yield. Detta alltsd genom att forst
tvinga in pensionsspararna i avtalsférh8llandet - varvid den finansiella produkten
dessutom &ndrat varde till det negativa i férhéllande till Scientias fond - for att sedan
férstka forma pensionsspararna att samtycka till transaktionen i efterhand.

Dértill har Strategi Placering vid sina kontakter med pensionsspararna varit obendget att
byta tillbaka till den ursprungliga fonden, dvs. Scientias fond, nér pensionssparare i
forekommande fall begért detta. Strategi Placering har istéllet hénvisat till att
pensionsspararen sjalv kunnat genomféra denna transaktion, trots att Strategi Placering i
ett tidigare skede olovligen har genomfért fondbytet. Aven detta utgdr i férening med
gvriga forh8llanden beskrivha ovan ett aggressivt patryckmngsmedel for att forma
pensionsspararen att inte frigéra sig frén den produkt som de patvingats.

Med beaktande av samtliga omstindigheter utgdr fdrfarandet aggressw marknadsformg
eller en aggressw affirsmetod som varit otillborlig och i markbar mén pdverkat eller
sannolikt paverkat mottagarnas férm3ga att fatta vilgrundade affarsbeslut enligt 7 § MFL.

I varje fall é&r marknadsformgen vilseledande eftersom Strategi Placering, efter
genomfdrda fondbyten utan féregdende godkdnnande, vid kontakt med pensionsspararna
for att 6vertyga dessa att godkdnna fondbytena i efterhand har underlgtit att redovisa att
vérdet av deras fondinnehav i Optimus High Yield mmskat i varde i forh8llande vad vardet
av deras tidigare innehav i Scientias fond hade uppgatt till. Detta mot bakgrund av att
Scientias fond under relevant period utvecklats battre dn Optimus High Yield. Strategi
Placering har alltsd underldtit att uppge att de genomférda fondbytena fram till aktuella
tidpunkt medfort ett simre ekonomiskt utfall jdmfért med om Scientas fond inte hade
bytts till Optimus High Yield. Eftersom Strategi Placering redan hade genomfort fondbytet
var Strategi Placering vid sin efterféljande kontakt med pensmnsspararna for att soka
samtycke uppenbarligen skyldiga att uppge detta. Ovanstdende har utgjort vésentlig
information som Strategi Placering har uteldmnat i strid mot 10 § 2 stycket MFL, varfor en
overtradelse av 8 § MFL féreligger.

Overtradelserna av 7 § respektive 8 § med hénvisning till 10 § 2 st. MFL Sberopas
alternativt till stéd for skadestdndsskyldighet enligt 37 § MFL.

Under alla forhallanden strider Strategi Placerings affdrsmetod pa ett s& grovt satt mot
MFL och dess intentioner att Strategi Placering ar skadest8ndsskyldigt enligt 37 § MFL
dven om tingsratten skulle finna att O6vertraddelserna inte kan inordnas under de
bestammelser i MFL som 37 § MFL hanvisar till.

Skadan

Skadan bestér av att det genom Strategi Placerings aggressiva
affirsmetoder/marknadsforing och/eller vilseledande marknadsféring har skett mycket
omfattande fondbyten av pensionssparares fondandelar i Scientas fond till annan
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konkurrerande fond. Detta har lett till en kraftigt minskad fondférmégenhet fér Scientias
fond och sdledes till kraftigt minskade fondavgifter/intakter fér Scientia. Overtridelserna
har allts8 medfort flytt av pensionssparande fr8n Scientias fond till annan fond
administrerad av fondbolaget Optimus Fonder AB, vilket innebdr att Scientias
intakter/fondavgifter minskat p8tagligt.

Utan dvertradelserna av MFL hade aktuella fondbyten eller &tminstone en stor del av dessa
inte genomforts. Orsakssamband féreligger mellan Strategi Placerings dvertradelser av 7
respektive 8 § med hanvisning till 10 § 2 st. MFL och den skada som Scientia lidit. Skadan
ar dven adekvat och i dvrigt ersattningsgill.

Faststéllelseintresse

Ovisshet r3der om skadestdndsskyldighet féreligger och ovissheten leder till forfang for
Scientia, varfor talan om faststéllelse far foras enligt 13 kap 2 § 1 stycket RB.

2. PRELIMINAR BEVISUPPGIFT

Ang8ende bevisning ska forst anges att Strategi Placering som det far férstds i princip medger
samtliga relevant sakomstandigheter som har betydelse for frégan om Scientas yrkanden om
forbud. Detta innebar att mer omfattande bevisning i varje fall i detta skede inte behdver aberopas
i denna del. Scientia, som redovisar viss bevisning nedan, &beropar emellertid évriga handlingar
(som forstds som ostridiga till form och innehdll) sakframstaliningsvis.

Den prelimindra bevisuppgiften avser samtliga i malet aktuella fragor; séval frégorna om fdrbud
som skadestand.

Skriftlig bevisning

Utdrag fr@n Positiv Pensions respektive Strategi Placerings hemsidor, aktbilagorna 2-3, till
styrkande av att Positiv Pension har 6verlatit samtliga sina kundavtal till Strategi Placering och att
detta har skett utan godkannande fr@n pensionsspararna (vilket féljer av texten och vilket inte
heller varit praktiskt méjligt med tanke pa omfattningen av antalet kundavtal).

Excel-sammanstallning, tingsrattens aktbilaga 7. Sammanstaliningen ska styrka omfattningen av
och tidpunkten fér aktuella byten av Scientias fond till Optimus High Yield.

Orderbekriftelser fr8n Pensionsmyndigheten, tingsrittens aktbilaga 8. Orderbekréftelserna ska
styrka omfattningen av och tidpunkten for aktuella byten av Scientias fond till Optimus High Yield.

Positiv Pensions standardiserade kundavtal, som galit fér samtliga pensionssparare och vilka
sedermera forvdrvats av Strategi Placering, tingsrattens aktbilaga 9. Kundavtalet ska styrka
féljande;

Fup bilaga 2 155




Stockholm den 30 september 2013 Sidan 4

att kundavtalet ej medger ndgon rétt fér Positiv Pension/Strategi Placering att genomféra
fondbyten utan godkénnande eller att kunden medger ndgon form av diskretiondr férvaltning eller
dylikt; och

att avtalet inte innefattar ndgon ratt for Positiv Pension att dverldta avtalet/kunderna, Positiv
Pensions rattigheter under avtalet eller kundernas PPM-koder till tredje man.

Mail fr&n Johan Nytomt till styrkande av att Strategi Placering forst har genomfért fondbyte, utan
samtycke, fér att senare kontakta pensionsspararen for att férséka erhdlla samtycke i efterhand.

Utdrag frn Strategi Placerings hemsida, tingsréttens aktbilaga 17. Utdraget ska styrka att Strategi
Placering i sin marknadsféring har uppgivit att Scientias fondavgift &r hégre &n fondavgiften for
fonden Optimus High Yield.

Utdrag fr8n Scientias respektive Strategi Placerlngs hemsidor, tingsradttens aktbilagor 18-19.
Utdragen ska styrka att Strategi Placerings pdstdende om att Scientias fondavgift &r hégre &n
fondavgiften for fonden Optimus High Yield ar oriktigt.

Muntlig bevisning

Partsforhér med Erik Lidén, styrelseledamot och VD for Scientia. Forhéret ska styrka féljande;

att Strategi Placering férst har genomfért fondbyte av Scientias fond till Optimus High Yield, utan
samtycke, fér att senare kontakta pensionsspararen for att forsdka erhélla samtycke i efterhand,

att ett flertal pensionssparare kontaktat honom och uppgett att Strategi Placering inte medverkade
till att &terkdpa Scientias fond genom férsiljning av Optimus High Yield nar detta begérdes,

att pensionsspararna vud efterfoljande kontakt med Optimus High Yield inte underréttades om att
fondens varde dndrats pa visst satt (till det negativa) i jamférelse med om hans dgande i Scientias
fond kvarstatt, och

att de oftilt3tna fondbytena som Strategi Placering genomfért har orsakat Scientia omfattande
skada.

Vittnesférhdr med Fredrik Walldal, kund hos Positiv Pension och sedermera Strategi Placering.
Forhoret ska styrka féljande;

att Strategi Placering férst har genomfért fondbyte till Optimus High Yield, utan samtycke, for att
senare kontakta pensionsspararen fér att férséka erhalla samtycke i efterhand,

att han och dvriga aktuella pensionssparare vxd efterfoijande kontakt med Optimus High Yield inte
underrattades om att fondens varde andrats pd visst satt (till det negativa) i jdmférelse med om
hans dgande i Scientias fond kvarstatt och

att Strategi Placering inte medverkade till att aterkdpa Scientias fond genom forséljning av
Optimus High Yield nér detta begéardes.
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Stockholm den 30 september 2013 Sidan 5

Ytterligare bevisning m.m.

Scientia forbehdller sig ratten att i senare skede komplettera sin bevisuppgift efter att Strategi
Placering har yttrat sig dver talan om skadestdnd pa ett mer detaljerat sdtt. I nuldget &r det inte
mdjligt for Scientia att inkomma med en alltfor detaljerad bevisuppgift hanférlig
skadestdndsfr8gan, eftersom Scientia inte kanner till vilka omstandigheter som &r stridiga.

Som ovan,
ASHURST ADVOKATBYRA AB

A 7
Jlan {J\%f«’qw
Johan Gregow i

%
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STOCKHOLMS TINGSRATT PROTOKOLL Aktbilaga

Avdelning 5 2013-10-04 Mal nr
Handl&ggning i T 11576-13
Stockholm

Handl&ggning i parternas utevaro

RATTEN
R&dmannen Tomas Norstrom

PROTOKOLLFORARE
Norstrom

PARTER

KARANDE
Insiderfonder AB, 556739-2849, med bifirma Scientia Fund Managment

Ombud: Advokat Johan Gregow och jur. kand. Carl Rother-Schirren

SVARANDE
Strategi Placering i Skandinavien AB, 556860-5082

Ombud: Advokat Olof Hildebrand
SAKEN

Forbud och skadestand enligt marknadsforingslagen (2008:486); nu fraga om omprov-
ning av forbud tills vidare

Insider Fonder AB med bifirma Scientia Fund Management (Scientia) véckte i augusti
2013 talan mot Strategi Placering i Skandinavien AB (Strategi Placering) for otillbor-
lig marknadsforing. Scientia yrkade bl.a. att tingsratten, aven for tiden till dess fragan
avgjorts eller annat beslutats, vid vite skulle férbjuda Strategi Placering att gora vissa
marknadsforingsatgarder. Scientia begérde att tingsratten skulle besluta om forbud tills

vidare utan att hora Strategi Placering.

Tingsrétten beslutade den 13 augusti 2013 att, utan Strategi Placerings horande, tills
vidare forbjuda bolaget att
1. vid vite om en miljon kr att fortsatta med atgarden att for pensionssparares rakning

genomfora fondbyten fran Scientia Fund Managements fond Positiv Pension Aktiv

Dok.ld 1253428

Postadress Bestksadress Telefon Telefax Expeditionstid
Box 8307 Scheelegatan 7 08-561 654 70 08-561 650 05 mandag — fredag
104 20 Stockholm E-post: 08:00-16:00

stockholms.tingsratt.avdelnings@dom.se
www.stockholmstingsratt.se
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STOCKHOLMS TINGSRATT PROTOKOLL T 11576-13
Avdelning 5
Global” till fonden ”Optimus High Yield” eller andra fonder utan att forst ha inhamtat
vederborligt samtycke eller uppdrag fran aktuella pensionssparare,
2. vid vite om en miljon kr att fortsatta med atgarden att gentemot pensionssparare, for
vilka Strategi Placering tidigare utan samtycke eller uppdrag har genomfort fondbyten
fran Scientia Fund Managements fond Positiv Pension Aktiv Global” till fonden “Op-
timus High Yield” eller andra fonder, marknadsféra "Optimus High Yield” eller andra
fonder gentemot dessa pensionssparare i syfte att soka erhalla sadant samtycke i efter-
hand och
3. vid vite om 500 000 kr att fortsatta att i sin marknadsforing, pasta eller ge sken av
att Scientias fond “Positiv Pension Aktiv Global” har hogre fondavgift &n ”Optimus

High Yield”, om sd inte &r fallet.

Strategi Placering har nu bestritt bifall till karomalet. Bolaget har vidare yrkat att tings-
ratten omprovar och haver det interimistiska beslutet fran den 13 augusti 2013, ef-

tersom Scientia inte visat sannolika skal for sin talan.
Scientia har bestritt att det finns skal att andra det interimistiska beslutet.
Efter genomgang av handlingarna i malet meddelar tingsratten foljande

BESLUT
|

Tingsratten dndrar inte det interimistiska forbudsbeslutet fran den 13 augusti 2013.

Av utredningen framgar bl.a.

Scientia bedriver fondverksamhet enligt lagen (2004:46) om investeringsfonder. Verk-
samheten bestar i att attrahera kapital till egenférvaltade investeringsfonder och upp-
bara ersattning for forvaltning av kapitalet. Scientia har bl.a. den egna fonden Positiv

Pension Aktiv Global, som ar valbar hos Pensionsmyndigheten.
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Scientia hade fran augusti 2012 ett samarbetsavtal med foretaget Positiv Pension i Sve-
rige AB enligt vilket Positiv Pension skulle marknadsféra fonden Positiv Pension for
sina kunder och frdmja pensionssparares insattningar i fonden Positiv Pension. Foreta-
get Positiv Pension hade en stor mangd kunder som bolaget ingatt avtal med och som
bolaget marknadsforde fondplaceringar av pensionspengar till. Av Positiv Pensions ca
25 000 kunder — enligt parterna ca 24 000 respektive 25 962 - hade manga investerat
medel i Scientias fond Positiv Pension.

Foretaget Positiv Pension dverlat i borjan av juli 2013 sina kundavtal med enskilda
personer till Strategi Placering. | 6verlatelsen ingick tillgang till ca 20 000 kunders s.k

PPM-koder (en PIN-kod) som mdjliggjorde byte fran en fond till en annan.

Darefter kom ett stort antal fondsparare (kunder) att flytta medel fran fonden Positiv
Pension till fonden Optimus High Yield som Strategi Placering har ett samarbetsavtal
med. Det var Strategi Placering som genomférde fondbytena och det gjordes — enligt
vad Strategi Placering vidgatt — utan att samtycke fran kunderna inhamtats trots att det
ar rutin hos bolaget att inhamta kunds samtycke vid placering av kundens pensionsspa-
rande. Av Strategi Placerings uppgifter far anses framga att samtycke — om &n i efter-

hand — kunnat fas for fondbyten i viss angiven omfattning.

Scientia gor i malet bl.a. géllande att Strategi Placerings genomférande av fondbyten
utan pensionsspararens samtycke eller uppdrag och att i efterhand soka fa ett sdant
samtycke eller uppdrag utgor otillborlig marknadsforing. Scientia har menat att det
foljer av allmanna avtalsréttsliga principer att part inte har ratt att for annans rakning
foreta en handling utan uppdrag. Att Strategi Placering haft tillgéng till pensionsspara-
res PPM-koder kan inte forandra denna bedomning. Bolaget har ocksa framhallit att
kundavtalen mellan foretaget Positiv Pension och bolagets kund inte ger nagon rétt for

bolaget — och dérmed inte heller for Strategi Placering — att genomfora fondbyten.
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Avdelning 5
Strategi Placering gor daremot géllande att fondbytena inte skett olovligen eftersom
foretaget Positiv Pension inte hade myndighets tillstand till att vara verksam med for-
medling av fondandelar, som forsékringsméaklare/formedlare och med investeringsrad-
givning. Scientia har uppenbarligen brustit i att kontrollera om foretaget Positiv Pens-
ion hade tillstand eller bortsett fran detta. Eftersom foretaget Positiv Pensions kunders
placering i fonden Positiv Pension darmed bottnade i en olaglig verksamhet kan Scien-
tia inte anses ha nagra “rittigheter” till pensionssparares medel. Vidare har Strategi
Placering gjort gallande att dess agerande inte inneburit brott mot nagot regelverk och
att marknadsforingen inte kan ses som otillborlig eller att den paverkat konsumenters
formaga att fatta valgrundade affarsbeslut. | Strategi Placerings argumentation ligger
att kunderna, genom att éverlamna sina PPM-koder till Positiv Pension, ska anses ha

samtyckt till eventuella framtida fondbyten.

Tingsratten gor i fragan om fondbyten utan pensionsspararens samtycke eller uppdrag

och att i efterhand soka fa ett sadant samtycke eller uppdrag foljande bedémning.

Strategi Placerings nu berdrda atgarder innebér att en konsument, som tidigare varit
knuten till en viss pensionsfond med en fondandel (en produkt), kan komma att foras
in i ett avtalsforhallande och tillhandahallas en annan produkt (en fondandel i Optimus
High Yield) utan att ens bli tillfrdgad om detta och for att sedan bli utsatt for mark-
nadsforingsatgarder for att i efterhand godkéanna avtalsforhallandet och tillhandahal-
landet. Detta kan inte ses som 6verensstimmande med god marknadsforingssed.

Med hénsyn till vad nu sagts finner tingsratten — vid den preliminédra bedémning som
det nu &r fraga om — att Scientia visat sannolika skal for sin talan savitt avser de tva

forsta forbudsbesluten. | fragan om Strategi Placering genom att vidta atgard minskar
betydelsen av ett férbud gor tingsratten inte annan bedémning &n som kommit till ut-

tryck i 13 augusti-beslutet.

Nar det darefter galler det tredje forbudsbeslutet har Strategi Placering vidgatt att bola-

get i ett pressmeddelande som lagts ut pa bolagets webbsida felaktig uppgett att man
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hade en vésentligt 1agre fondavgift &n fonden Positiv Pension och man — sedan man

fatt detta klart for sig — tagit bort den felaktiga uppgiften.

Tingsrétten finner mot den bakgrunden och med beaktande av hur detta forbudsbeslut

utformats ("om sa inte &r fallet”) inte skél att dndra beslutet

I

Till Strategi Placering 6verlamnas inlaga (aktbil. 44) fran motparten f. kdm och tillfalle
till yttrande.

Svar motses senast den 25 oktober 2013.

Beslutet i p. | far 6verklagas sarskilt. Overklagande stalls till Marknadsdomstolen men

ges in till tingsrétten.

Tomas Norstrom
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ADVOKATFIRMAN
SKARBORG & PARTNERS AB
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Klagande Aneue S
Strategi Placering i Skandinavien AB, 556860-5082, Box 14, 121 25 Stoc -Globen
Ombud

Advokat Olof Hildebrand, Advokatfirman Skarborg & Partners AB,
Box 24076, 104 50 Stockholm, 08-663 71 00

Motpart
Insiderfonder AB, 556739-2849, med bifirma Scientia Fund Management, Engelbrektsgatan

26, 411 37 Goteborg

Ombud
Advokat Johan Gregow och jur. kand. Carl Rother- S(,huren A.Jhur‘tAdvoKatbyra AB, Box
7124, 103 87 Stockholm

Overklagat beslut
Stockholms tingsritt, Avdelning 5, beslut 2013-10-04 i mal nr T 11576-13

Saken
Forbud och skadestdnd enligt marknadsféringslagen, nu fréga om omprévning av férbud tills
vidare

Undertecknat ombud for Strategi Placering i Skandinavien AB, (’SP”), far hirmed 6verklaga
ovan angivet beslut i enlighet med f6ljande
YRKANDEN

SP yrkar att Marknadsdomstolen undanrdjer Stockholms tingsritts beslut att inte dndra det
interimistiska férbudsbeslutet frén den 13 augusti 2013.

W

POSTADRESS: BQy24vitages @ TOCKHOLM 1 6
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GRUNDER

Det foreligger inte sannolika skl for att SP:s agerande 4r att bedoma som otillbérlig
marknadsforing, varvid Scientia inte har visat sannolika skil for sin talan s&vitt avser de tva
forsta férbudsbesluten.

Eftersom det tredje férbudsbeslutet r verkningslost skall det undanréjas.

Tingsrétten har sdlunda gjort en felaktig bedmning av de &beropade omstindigheterna i
malet m.m., varvid tingsréttens interimistiska férbudsbeslut skall undanréjas.

OMSTANDIGHETER

P4 grund av hog arbetsbelastning fir jag hemstilla om anstind med att utveckla SP:s talan till
och med den 15 november 2013.

Stockholm gden 23 oktober 2013

Bifogas:
- Behorighetshandlingar

2
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ADVOKATFIRMAN
SKARBORG & PArRTNERS AB

FULLMAKT

ink. fill Svea hovrdtt

for REGISTRATORSKONTORET
Advokat Carl Skarborg 2013 -10- 25
Advokat David Almgren

Advokat Olof Hildebfmid

Advokat Kristina Stahl von Gaffron

eller den de i sitt stiille forordnar att vid samtliga domstolar och Svriga myndigheter i
séviil Sverige S}ﬂ: utlandet anhiingiggora, utfora och bevaka min/var talan i sak emot
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att mottaga och kvittera alla mig/oss i denna sak, tillkommande medel, viirde- och andra
handlingar, att triiffa skiljeavtal, utse skiljeman och infor skiljenimnd utfora min/vér
talan samt att i ovrigt vid varje tillfille, dir min/var ritt i denna sak eller dirmed
sammanhingande angeléigenheter kan vara ifriga, densamma iakttaga och bevaka,
giillande denna fullmakt jAmvil i konkurs samt for triiffande av forlikning, ackerd eller
annan uppgorelse. Ombudets Iaga Atgird godkinns.

y}@(u(ﬂ. den le(ﬁ%t( 013

POSTADRESS: BOX 24076, 104 50 STOCKHOLM
TELEFON: 08-663 71 00 TELEFAX: 08-662 40 40
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bolagsverket@bolagsverket.se - www.bolagsverket.se
Organisationsnummer
Ink, till Svea hovrait 556860-5082
REGI STRATORSKO NTORET | obiextets registreringsdatum Nuvarande firmas registreringsdatum
2011-08-04 2011-05-22
2013 ,‘lg- z 5 Dokumentet skapat Sida
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Org.nummer: 556860-5082
Firma: Strategi Placering i Skandinavien AB
Adress:
Box 14
121 25 STOCKHOLM-GLOBEN
Sate: Stockholms 1an, Stockholm kommun
Registreringslén:
Anmarkning:

Detta &ar ett privat aktiebolag.

BILDAT DATUM
2011-08-02

SAMMANSTALLNING AV AKTIEKAPITAL

Aktiekapital....: 200.000 SEK : Légét: 200.000 SEK

Hoégst: 800.000 SEK
Antal aktier....: 2.000 Lagst: 2.000

Hégst: 8.000

STYRELSELEDAMOTER
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STYRELSESUPPLEANTER
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720909-7596 Wallenius, Bengt Magnus, C/0O Certe Revision AB, Gotgat 58,
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FIRMATECKNING
Firman tecknas av styrelsen
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forsédkringar enligt lagen (2005:405) forssdkringsférmedling,

investeringsradgivning om fondandelar,
samt darmed férenlig verksamhet.

RAKENSKAPSAR
0101 - 1231

KALLELSE
Kallelse ska ske genom brev med posten

FIRMAHISTORIK
2011-08-04 AB Startkapitalet nr 6093
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MARKNADSDOMSTOLEN PROTOKOLL
20144

Maél nr C 19/13
| Aktbilaga 21

MARKNADSDOMSTOLEN
Per Carlson, ordfoérande, Lars Hallén, Jonas Hackner och Christer Fallenius

PROTOKOLLFORARE OCH FOREDRAGANDE
Hovréttsassessorn Helene Karlsson

PARTER (ej néirvarande)

KLAGANDE

Asama Aktiebolag (tidigare firma Strategi Placering i Skandinavien AB),
556860-5082,

Stéllforetradare Jack Alison, c/o Kerstin Enarsson, Gronviksvéagen 119,
167 76 Bromma

MOTPART

Insiderfonder AB med bifirma Scientia Fund Management, 556739-2849
Engelbrektsgatan 26, 411 37 Goteborg

Ombud: advokaten Johan Gregow och jur. kand. Carl Rother-Schirren, Ashurst
Advokatbyra AB, Box 7124, 103 87 Stockholm

OVERKLAGAT AVGORANDE
Stockholms tingsratts beslut 2013-10-04 imal nr T 11576-13

SAKEN
Otillborlig marknadsforing; nu fraga om omprdvning av interimistiskt forbud

Foredraganden anmiler foljande. Insiderfonder AB med bifirma Scientia Fund
Management (Insiderfonder) vickte i augusti 2013 vid tingsratten talan mot Strategi
Placering i Skandinavien AB (Strategi Placering) om otillbérlig marknadsforing.
Insiderfonder yrkade bl.a. att tingsrétten, dven for tiden till dess fragan avgjorts eller
annat beslutats, vid vite skulle férbjuda Strategi Placering att gora vissa
marknadsforingsatgirder. Insiderfonder begéarde att tingsratten skulle besluta om
forbud tills vidare utan att hora Strategi Placering.

Postadress Besoksadress Telefon Telefax Expeditionstid

Box 2217 Birger Jarls Torg 9 08-412 10 30 08-2123 35 mandag — fredag

103 15 Stockholm E-post 09:00 - 15:00
mail@marknadsdomstolen.se Lunchstingt
http://www.marknadsdomstolen.se 12:00 - 13:00
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Tingsritten beslutade den 13 augusti 2013 att, utan Strategi Placerings horande, tills
vidare forbjuda bolaget att

1. vid vite om en miljon kr att fortsétta med atgérden att for pensionssparares rikning
genomfora fondbyten frén Scientia Fund Managements fond “’Positiv Pension Aktiv
Global” till fonden ”Optimus High Yield” eller andra fonder utan att forst ha inhimtat
vederborligt samtycke eller uppdrag fran aktuella pensionssparare,

2. vid vite om en miljon kr att fortsétta med atgdrden att gentemot pensionssparare, for
vilka Strategi Placering tidigare utan samtycke eller uppdrag har genomfort fondbyten
frén Scientia Pund Managements fond “Positiv Pension Aktiv Global” till fonden
”Optimus High Yield” eller andra fonder, marknadsfora ”Optimus High Yield” eller
andra fonder gentemot dessa pensionssparare i syfte att soka erhélla sddant samtycke i
efterhand och

3. vid vite om 500 000 kr att fortsétta att i sin marknadsforing, pasta eller ge sken av
att Scientias fond “Positiv Pension Aktiv Global” har hogre fondavgift &n Optimus
High Yield”, om sa inte &r fallet.

Strategi Placering bestred dérefter kdromalet och yrkade att tingsrétten skulle ompréva
och héva det interimistiska beslutet frdn den 13 augusti 2013, eftersom Insiderfonder
inte hade visat sannolika skal for sin talan.

Insiderfonder bestred dndring av det interimistiska beslutet.

Tingsritten beslutade den 4 oktober 2013 att inte dndra det interimistiska
forbudsbeslutet fran den 13 augusti 2013.

Strategi Placering har dverklagat tingsrittens beslut av den 4 oktober 2013 och yrkat
att Marknadsdomstolen ska undanr6ja tingsrittens beslut att inte &ndra det
interimistiska forbudsbeslutet. Som grund for §verklagandet har Strategi Placering
anfort, betraffande forbud 1-2, att det inte foreligger sannolika skl for att bolagets
agerande ir att beddma som otillborlig marknadsforing och att Insiderfonder inte visat
sannolika skil for sin talan. Betraffande forbud 3 har Strategi Placering anfort att
forbudet ér verkningslést och dirfor ska undanrdjas. Direfter har Strategi Placering
andrat bolagsnamn till Asama Aktiebolag.

Insiderfonder har bestritt Asama Aktiebolags yrkande och har yrkat att
Marknadsdomstolen faststéller tingsrattens beslut. Insiderfonder har anfort att kravet
pé sannolika skal ar uppfyllt samt att det foreligger behov av meddelade forbud.
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Malet foredras i erforderliga delar, varefter Marknadsdomstolen meddelar féljande

BESLUT (meddelat 2014-01-31)

Marknadsdomstolen, som inte finner skil att ndra tingsrittens beslut, avslar Asama
AB:s dverklagande. Tingsrittens beslut stir dirmed fast.

Som ovan

1

/

Protokollet uppvisat/

Fup bilaga 2 170



Ashurst Advokatbyrd AB
Jakobsgatan 6

STOCKHOLMS TINGSRATT Box 7124
Avd. 5 SE-103 87 Stockholm
M1l 3@3@ 6 Tel +46 (0)8 407 24 00
Stockholm den 5 mars 2014 Ink LT 0 Fax +46 (0)8 407 24 40
Akt ... Y \\,\v:):\ kw\in www.ashurst.com
JOT T Yo R
Per brev och email Org.nr 5565796439 Site Stockholm

Stockholms tingsratt
Avdelning 5

Box 8307

104 20 Stockholm

stockholms.tingsratt.avdelning5@dom.se

Ang. mal 11576-13
Insiderfonder AB ./. Asama AB

Efter vissa kontroller kan det konstateras att det inte lar finnas nagra vidare tillgdngar i
svarandebolaget. Mot den bakgrunden &r det inte ldngre erforderligt att féra en skadestandstalan
mot bolaget. Yrkandet om skadestdnd kan darmed utgd. Formellt dterkallar dérmed Insiderfonder
AB ("Insiderfonder") sin talan i den delen; en aterkallelse som &r villkorad av att svaranden inte
yrkar ndgra rittegdngskostnader i denna del, d.v.s. enbart avseende yrkandet om skadestand. I
det fall svaranden, mot formodan, skulle inkomma med ett kostnadsyrkande i anledning av den
villkorade 8terkallelsen vidhaller sdledes Insiderfonder sin talan dven avseende skadestand.

Insiderfonder utgdr emellertid frén att ndgot kostnadsyrkande inte blir aktuellt, eftersom
svarandebolaget ej har avhérts pa Iang tid och inte fullféljde sitt processande i Marknadsdomstolen
avseende 6verklagande av interimistiskt beslut och mot bakgrund av att svarandebolagets ombud
har avtratt.

Daremot vidh3ller Insiderfonder talan avseende forbud. Dessa frdgor bér kunna avgéras pa
handlingarna och ingen muntlig bevisning &r behdvlig. Muntlig bevisning som har aberopats
dterkallas.

Insiderfonder inkommer med kostnadsyrkande, som enbart avser talan om férbud, enligt bilaga 1.

Som ovan,
ASHURST ADVOKATBYRA AB

»
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Johan Gregow ~Carl Rother-Schirren r

AUSTRALIA BELGIUM CHINA FRANCE GERMANY HONG KONG SAR INDONESIA (ASSOCIATED OFFICE) ITALY JAPAN PAPUA NEW GUINEA
SAUDI ARABIA SINGAPORE SPAIN SWEDEN UNITED ARAB EMIRATES UNITED KINGDOM UNITED STATES OF AMERICA

Ashurst Advokatbyrd AB, org.nr 556579-6439, &r dotterbolag till Ashurst LLP (limited liability partnership) som &r ett engelskt bolag registrerat i
England och Wales. Ashurst LLP, Ashurst Australien eller dess dotterbolag har kontor i landerna listade ovan.
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STOCKHOLMS TINGSRATT DOM Mal nr

Avdelning 5 2014-04-10 T 11576-13
Meddelad i
Stockholm
PARTER
KARANDE

Insiderfonder AB, 556739-2849, med bifirma Scientia Fund Management,
Engelbrektsgatan 26, 411 37 Goteborg

Ombud: Advokaten Johan Gregow och jur. kand Carl Rother-Schirren, Ashurst
Advokatbyra AB, Box 7124, 103 87 Stockholm

SVARANDE
Asama Aktiebolag (tidigare Strategi Placering i Skandinavien AB), 556860-5082
MAIL BOXES ETC 602, 114 11 Stockholm

DOMSLUT

1. Tingsratten skriver av malet, sdvitt det avser faststallelse av skadestandsskyldighet
fran, fortsatt handlaggning.

2. Tingsratten forbjuder Asama Aktiebolag

- vid vite om en miljon kr att fortsatta med atgarden att for pensionssparares rak-
ning genomfora fondbyten frén Scientia Fund Managements fond Positiv
Pension Aktiv Global” till fonden ”Optimus High Yield” eller andra fonder
utan att forst ha inhamtat vederborligt samtycke eller uppdrag fran aktuella
pensionssparare,

- vid vite om en miljon kr att fortsatta med atgarden att gentemot pensionsspa-
rare, for vilka Asama Aktiebolag tidigare utan samtycke eller uppdrag har ge-
nomfort fondbyten fran Scientia Fund Managements fond ”Positiv Pension Ak-
tiv Global” till fonden ”Optimus High Yield” eller andra fonder, marknadsfora
”Optimus High Yield” eller andra fonder gentemot dessa pensionssparare 1
syfte att soka erhalla sddant samtycke i efterhand och

- vid vite om 500 000 kr att fortsatta att i sin marknadsforing, pasta eller ge sken
av att Scientias fond “Positiv Pension Aktiv Global” har hogre fondavgift dn
”Optimus High Yield”, om sa inte &r fallet.

3. Tingsrattens interimistiska beslut den 13 augusti 2013 ska besta i avvaktan pa att
denna dom vinner laga kraft.

4. Asama Aktiebolag ska ersétta Insiderfonder AB, med bifirma Scientia Fund Mana-
gement, for rattegangskostnader med 102 950 kr, varav 100 000 kr fér ombudsarvode,
jamte ranta enligt 6 § rantelagen fran denna dag till dess betalning sker.

Dok.ld 1325693

Postadress Bestksadress Telefon Telefax Expeditionstid
Box 8307 Scheelegatan 7 08-561 654 70 08-561 650 05 mandag — fredag
104 20 Stockholm E-post: 08:00-16:00

stockholms.tingsratt.avdelnings@dom.se
www.stockholmstingsratt.se
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SAKEN

Insider Fonder AB med bifirma Scientia Fund Management (Scientia) véckte i augusti
2013 talan mot Asama Aktiebolag (da med firma Strategi Placering i Skandinavien

AB) for otillborlig marknadsforing.

Scientia yrkade att tingsratten, aven for tiden till dess fragan avgjorts eller annat beslu-
tats, vid vite skulle forbjuda Asama att gora vissa marknadsforingsatgarder. Scientia
begérde att tingsratten skulle besluta om férbud tills vidare utan att héra Asama. Scien-
tia yrkade vidare att tingsratten skulle forklara att Asama ar skadestandsskyldigt mot

Scientia for marknadsforingsatgarderna.

Tingsrétten beslutade den 13 augusti 2013 att, utan Asamas hdrande, tills vidare for-
bjuda bolaget att

1. vid vite om en miljon kr att fortsatta med atgarden att for pensionssparares rakning
genomfora fondbyten fran Scientia Fund Managements fond Positiv Pension Aktiv
Global” till fonden "Optimus High Yield” eller andra fonder utan att forst ha inhdmtat
vederborligt samtycke eller uppdrag fran aktuella pensionssparare,

2. vid vite om en miljon kr att fortsatta med atgarden att gentemot pensionssparare, for
vilka Strategi Placering tidigare utan samtycke eller uppdrag har genomfért fondbyten
fran Scientia Fund Managements fond Positiv Pension Aktiv Global” till fonden ”Op-
timus High Yield” eller andra fonder, marknadsfora ”Optimus High Yield” eller andra
fonder gentemot dessa pensionssparare i syfte att soka erhalla sadant samtycke i efter-
hand och

3. vid vite om 500 000 kr att fortsatta att i sin marknadsforing, pasta eller ge sken av
att Scientias fond Positiv Pension Aktiv Global” har hogre fondavgift &n Optimus

High Yield”, om sd inte &r fallet.
Asama bestred darefter bifall till kiromalet. Bolaget begarde vidare att tingsratten

skulle omproéva och hava det interimistiska beslutet fran den 13 augusti 2013, eftersom

Scientia inte visat sannolika skal for sin talan.
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| beslut den 4 oktober 2013 fann tingsrétten inte anledning att andra det interimistiska

beslutet.

Tingsratten gav vidare Asama tillfalle att yttra sig over vissa inlagor fran Scientia.

Asama avhordes inte.

Marknadsdomstolen beslutade den 31 januari 2014 att inte dndra tingsrattens interim-

istiska beslut.

Scientia uppgav darefter att man aterkallade faststéllelseyrkandet om skadestand men
vidholl yrkandet om forbud. Bolaget menade att malet borde kunna avgoras utan hu-
vudforhandling. Scientia yrkade slutligen ersattning for rattegangskostnader.

Asama gavs dérefter tillfalle att yttra sig Over Scientias installning. Asama gavs vidare
tillfalle att slutféra sin talan samt erinrades om att uteblivet svar inte hindrade att tings-
ratten kunde komma att avgdéra malet utan huvudforhandling.

Asama har inte avhorts.

Malet har, sedan parterna getts tillfalle att skriftligen slutfora talan, avgjorts utan hu-

vudférhandling.
YRKANDEN

Scientia har yrkat forbud for Asama pa satt framgar av domslutet p.2.

Scientia har yrkat ersattning for rattegangskostnader.
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DOMSKAL
Faststallelseyrkandet

Pa grund av aterkallelse ska Scientias yrkande om faststéallese av skadestandsskyldig-

het skrivas av fran fortsatt handlaggning.
Forbud
Av utredningen framgar bl.a.

Scientia bedriver fondverksamhet enligt lagen (2004:46) om investeringsfonder. Verk-
samheten bestar i att attrahera kapital till egenforvaltade investeringsfonder och upp-
bara ersattning for forvaltning av kapitalet. Scientia har bl.a. den egna fonden Positiv

Pension Aktiv Global, som &r valbar hos Pensionsmyndigheten.

Scientia hade fran augusti 2012 ett samarbetsavtal med foretaget Positiv Pension i Sve-
rige AB enligt vilket Positiv Pension skulle marknadsfora fonden Positiv Pension for
sina kunder och frdmja pensionssparares insattningar i fonden Positiv Pension. Foreta-
get Positiv Pension hade en stor mangd kunder som bolaget ingatt avtal med och som
bolaget marknadsforde fondplaceringar av pensionspengar till. Av Positiv Pensions ca
25 000 kunder — enligt parterna ca 24 000 respektive 25 962 — hade manga investerat
medel i Scientias fond Positiv Pension.

Foretaget Positiv Pension dverlat i borjan av juli 2013 sina kundavtal med enskilda
personer till Asama. | 6verlatelsen ingick tillgang till ca 20 000 kunders s.k. PPM-

koder (en PIN-kod) som mojliggjorde byte fran en fond till en annan.
Darefter kom ett stort antal fondsparare (kunder) att flytta medel fran fonden Positiv

Pension till fonden Optimus High Yield som Asama hade ett samarbetsavtal med. Det

var Asama som genomfarde fondbytena och det gjordes — enligt vad Asama vidgatt —
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utan att samtycke fran kunderna inhdmtats trots att det var rutin hos bolaget att inhamta
kunds samtycke vid placering av kundens pensionssparande. Av Asamas uppgifter far
anses framga att samtycke — om &n i efterhand — kunnat fas for fondbyten i viss angi-

ven omfattning.

Scientia har bl.a. gjort gédllande att Asamas genomférande av fondbyten utan pensions-
spararens samtycke eller uppdrag och att i efterhand soka fa ett sadant samtycke eller
uppdrag utgor otillborlig marknadsforing. Scientia har menat att det foljer av allménna
avtalsrattsliga principer att part inte har ratt att for annans réakning foreta en handling
utan uppdrag. Att Asama haft tillgang till pensionssparares PPM-koder kan inte for-
andra denna bedémning. Bolaget har ocksa framhallit att kundavtalen mellan foretaget
Positiv Pension och bolagets kund inte ger nagon ratt for bolaget — och darmed inte

heller fér Asama — att genomfora fondbyten.

Asama har tidigare under malets handlaggning gjort géllande att fondbytena inte skett
olovligen eftersom foretaget Positiv Pension inte hade myndighets tillstand till att vara
verksam med férmedling av fondandelar, som férsakringsmaklare/férmedlare och med
investeringsradgivning. Scientia har uppenbarligen brustit i att kontrollera om foretaget
Positiv Pension hade tillstand eller bortsett fran detta. Eftersom foretaget Positiv Pens-
ions kunders placering i fonden Positiv Pension ddrmed bottnade i en olaglig verksam-
het kan Scientia inte anses ha nagra “réttigheter” till pensionssparares medel. Vidare
har Asama gjort géllande att dess agerande inte inneburit brott mot nagot regelverk och
att marknadsforingen inte kan ses som otillborlig eller att den paverkat konsumenters
formaga att fatta valgrundade affarsbeslut.

Tingsrattens bedémning.
Asamas atgarder att byta fond utan pensionsspararens samtycke eller uppdrag och att i
efterhand soka fa ett samtycke eller uppdrag innebar att en konsument, som tidigare

varit knuten till en viss pensionsfond med en fondandel (en produkt), kommit att foras

in i ett avtalsforhallande och tillhandahallas en annan produkt (en fondandel i Optimus
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High Yield) utan att ens bli tillfrdgad om detta och for att sedan bli utsatt for mark-
nadsforingsatgarder for att i efterhand godkéanna avtalsforhallandet och tillhandahal-

landet. Detta &r inte i Gverensstdmmelse med god marknadsforingssed.

Nar det darefter galler Asamas pastaende att Scientias fond hade en hdgre fondavgift
4n ”Optimus High Yield” har Asama vidgatt att bolaget i ett pressmeddelande pa
webbsidan felaktig uppgett att man hade en vasentligt lagre fondavgift &n fonden Posi-
tiv Pension men att man — sedan man fatt detta klart for sig — tagit bort den felaktiga
uppgiften. En néringsidkare far vid marknadsforing inte anvanda sig av felaktiga pa-
staenden i frdga om egen eller annans naringsverksamhet. Den omstandigheten att pa-
staendet senare rattas medfor inte att naringsidkaren kan undga en sanktion mot den

otillborliga marknadsforingen.

Mot bakgrund av vad nu sagts finner tingsrétten att Scientia visat skal for sin talan om
forbud.

Forbuden kan utformas pa satt Scientia har yrkat.

Tingsratten finner att vitet i detta fall kan bestdmmas till 1 miljon kr.
Rattegangskostnader

Scientias yrkande om ersattning for rattegangskostnader avser enbart talan om férbud.

Asama har forlorat malet savitt det avser talan om forbud och ska darfor ersatta Scien-

tia for rattegangskostnader.

Bolaget har i detta hanseende yrkat ersattning med 102 950 kr, varav 100 000 kr for
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ombudsarvode. Tingsréatten finner att den begarda ersattningen &r skélig.

HUR MAN OVERKLAGAR, se bilaga (DV 401), vad dir ségs om hovrétt ska galla
Marknadsdomstolen)

Overklagande, stallt till Marknadsomstolen, senast den 2 maj 2014.

Tomas Norstrom
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DV 401 ¢ 2014-01 * Producerat av Domstolsverket

SVERIGES DOMSTOLAR

ANVISNING FOR OVERKLAGANDE - DOM | TVISTEMAL

Den som vill 6verklaga tingsrittens dom, eller ett i
domen intaget beslut, ska géra detta skriftligen.

Skrivelsen ska skickas eller 14mnas till tingsrit-

ten. Overklagandet provas av den hovritt som
finns angiven i slutet av domen.

Overklagandet ska ha kommit in till tingsritten
inom tre veckor frin domens datum. Sista dagen
tor 6verklagande finns angiven pd sista sidan i do-
men.

Har ena parten 6verklagat domen 1 ritt tid, far
ocksd motparten 6verklaga domen (s.k. an-
slutningséverklagande) dven om den vanliga ti-
den for 6verklagande har gitt ut. Overklagandet
ska ocksa 1 detta fall skickas eller limnas till tings-
ritten och det maste ha kommit in till tingsritten
inom en vecka frin den i domen angivna sista da-
gen f6r 6verklagande. Om det forsta 6verklagan-
det aterkallas eller forfaller kan inte heller an-
slutningsoéverklagandet provas.

Samma regler som f6r part giller f6r den som inte
ir part eller intervenient och som vill 6verklaga ett
i domen intaget beslut som angar honom eller
henne. I friga om sadant beslut finns dock inte né-
gon mojlighet till anslutningséverklagande.

For att ett 6verklagande ska kunna tas upp i hov-
ritten fordras att prévningstillstand meddelas.
Hovritten limnar prévningstillstind om

1. det finns anledning att betvivla riktigheten av
det slut som tingsritten har kommit till,

2. detinte utan att sidant tillstind meddelas gar
att bedéma riktigheten av det slut som tings-
ratten har kommit till,

3. detir av vikt f6r ledning av rittstillimpning-
en att 6verklagandet prévas av hogre ritt, el-
ler

4. det annars finns synnerliga skal att préva
overklagandet.

Om provningstillstind inte meddelas star tingsrat-
tens avgorande fast. Det dr dirfor viktigt att det
klart och tydligt framgar av 6verklagandet till hov-
ritten varfor klaganden anser att provningstillstind
bor meddelas.

WWwWWw,

Fup

Skrivelsen med 6verklagande ska innehalla
uppgifter om

1. den dom som &verklagas med angivande av
tingsrittens namn samt dag och nummer for
domen,

2. parternas namn och hemvist och om méjligt
deras postadresser, yrken, personnummer
och telefonnummer, varvid parterna be-
nimns klagande respektive motpart,

3. den dndring av tingsrittens dom som klagan-
den vill fa till stind,

4. grunderna (skilen) f6r 6verklagandet och i
vilket avseende tingsrittens domskal enligt
klagandens mening dr oriktiga,

5. de omstindigheter som dberopas till stéd f6r
att provningstillstind ska meddelas, samt

6.  de bevis som dberopas och vad som ska styr-
kas med varje bevis.

Har en omstindighet eller ett bevis som dberopas i
hovritten inte lagts fram tidigare, ska klaganden i
mal dir f6rlikning om saken ir tilliten férklara an-
ledningen till varfér omstindigheten eller beviset
inte aberopats 1 tingsritten. Skriftliga bevis som
inte lagts fram tidigare ska ges in samtidigt med
6verklagandet. Vill klaganden att det ska hallas ett
tornyat £6rhor eller en férnyad syn pé stillet, ska
han eller hon ange det och skilen till detta. Kla-
ganden ska ocksa ange om han eller hon vill att
motparten ska infinna sig personligen vid huvud-
torhandling 1 hovritten.

Skrivelsen ska vara undertecknad av klaganden eller
hans/hennes ombud.

Ytterligare upplysningar limnas av tingsritten.
Adress och telefonnummer finns pa forsta sidan av
domen.

Om ni tidigare informerats om att férenklad del-
givning kan komma att anvindas med er i ma-
let/drendet, kan sadant delgivningssitt ocksa
komma att anvindas med er i h6gre instanser om
nagon Overklagar avgérandet dit.

tol.se
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KATHY BAZOIAN PHELPS (155564)
kphelps@diamondmccarthy.com
DIAMOND McCARTHY LLP

1999 Avenue of the Stars, Suite 1100
Los Angeles, CA 90067

Telephone: (310) 651-2997

Attorneys for OmniArch Capital Corporation,
OmniArch Management Corporation,
OmniArch Fixed Income Limited Partnership,
and OmniArch Fixed Income G.P. Ltd.

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

OMNIARCH CAPITAL CORPORATION, | Case No.:
OMNIARCH MANAGEMENT
CORPORATION, OMNIARCH FIXED

INCOME LIMITED PARTNERSHIP, and | cOMPLAINT FOR:

OMNIARCH FIXED INCOME G.P. LTD.,

Plaintiff, (1) AVOIDANCE

V.

liability company; ALLIANCE
PORTFOLIO, PRIVATE EQUITY

FINANCE INC.,, a California corporation; | (2) DECLARATORY RELIEF

GEORGE WONG, TRUSTEE OF THE

GEORGE WONG AND THE HOLLY WU | (3) TEMPORARY RESTRAINING
FAMILY TRUST DATED JANUARY 17, | ORDER AND PRELIMINARY
2013; HOLLY WU, TRUSTEE OF THE INJUNCTION; AND

GEORGE WONG AND THE HOLLY WU

FAMILY TRUST DATED JANUARY 17, | (4) APPOINTMENT OF RECEIVER

2013; RAY GOKALDAS MD, A
PROFESSIONAL CORP. PROFIT
SHARING PLAN,

Defendants.

Fup bilaga 2

AND RECOVERY OF
FRAUDULENT TRANSFERS
TWELVE NINE LLC, a California limited | PURSUANT TO CAL. CIV. CODE

§§3439.04(a), 3439.05, 3439.08(b);
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Plaintiffs OmniArch Capital Corporation, OmniArch Management
Corporation, OmniArch Fixed Income Limited Partnership, and OmniArch Fixed
Income G.P. Ltd. (collectively, “OmniArch”) hereby allege as follows:

INTRODUCTION

This lawsuit arises from a fraudulent scheme run through ABS Investment
Group LLC (“ABSIG”) and ABS Management Group LLC (“ABSMG”), run by
Mark Bishop (“Bishop”), and Craig Chang (“Chang’), among others. Pursuant to the
scheme, OmniArch invested funds through a limited partnership in which ABSIG
was the general partner. Bishop and Chang were the managers of ABSIG. OmniArch
holds a claim against ABSIG in the amount of over $49 million on account of the
misappropriation of funds by Bishop, Chang, and others from ABSIG which held,
among other things, the invested funds of OmniArch. OmniArch has commenced
court proceedings before the Court of Queen's Bench of Alberta, Canada regarding
its claim.

This complaint seeks the avoidance and recovery of the transfer of at least
$14,981,653.00 from ABSIG to or for the benefit of Twelve Nine, LLC, a California
limited liability company (“Twelve Nine”) that is owned and managed by Bishop.
Bishop arranged for the transfer of funds from ABSIG, which he controlled, to
Twelve Nine, which he controlled, to use those funds for his own benefit. About $6.3
million of the funds transferred from ABSIG to Twelve Nine are directly traceable to
the purchase of the property located at 64 Ritz Cove Dr., Dana Point, California
92629 (the “Property”). Title to the Property is held in the name of Twelve Nine,
and the Property is currently listed for sale for the price of $7,798,000. An
injunction is requested to stop the sale or transfer of the Property. The complaint also
seeks the appointment of a receiver to preserve, market and sell the Property pending
an adjudication of the issues on the merits, and to hold and safeguard the sales

proceeds pending resolution of the fraudulent transfer claims.

-1-
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Additionally, Bishop arranged for an encumbrance against the Property in the
amount of $3.7 million. The complaint seeks to avoid and recover the transfer of that
deed of trust as a subsequent transfer, along with two subsequent assignments of the

deed of trust that appear of record against the Property.

PARTIES, JURISDICTION AND VENUE
1. Plaintiffs OmniArch Capital Corporation (“OmniArch Capital”),

OmniArch Management Corporation (“OAM”), and OmniArch Fixed Income G.P.
Ltd. (OmniArch GP”), are each corporations incorporated under the Alberta
Business Corporations Act, RSA 2000, ¢ B-9, with head offices in Calgary, Alberta
Canada.

2. Plaintiff OmniArch Fixed Income Limited Partnership (“OmniArch
LP”) is a limited partnership registered in Alberta, Canada. OmniArch G.P. is the
general partner of OmniArch LP.

3. OmniArch Capital, OAM, OmniArch GP, and OmniArch LP are
collectively referred to herein as “OmniArch.”

4. Defendant Twelve Nine LLC is a California limited liability company,
authorized to do business in the state of California. The registered agent address for
service of Twelve Nine is Mark Bishop, 64 Ritz Cove Dr., Dana Point, California
92629.

5. The Articles of Organization for Twelve Nine were signed on
November 28, 2012, and were filed with the California Secretary of State on
December 4, 2012.

6. The Operating Agreement of Twelve Nine states:

The sole purpose of the Company is to (1) identify value-added, and

socially responsible investment opportunities; (i1) negotiate for the

purchase of such investments; (ii1) assist in managing of any such

investments; (iv) monitor the performance of such investments; (v)

direct how the income from such investments will be distributed; and

(vi) determine when (if at all) any of such investments should be sold.
-
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1 The Company also shall have such ancillary purposes as are necessary

) or helpful in performing the Company’s purpose identified above.

3 7. Mark Bishop (“Bishop”) is the sole owner and manager of Twelve
4 | Nine.

5 8. Defendant Alliance Portfolio Private Equity Finance Inc. is a

6 | corporation organized and existing under the laws of the state of California with its
71| principal place of business and registered agent located at 120 Vantis, #515, Aliso
8| Viejo, California.

9 9. Defendant George Wong is a Trustee of The George Wong and The
10 | Holly Wu Family Trust Dated January 17, 2013, and OmniArch is informed and
11| believes and thereon alleges Defendant George Wong is a resident of the state of
121 California.

13 10. Defendant Holly Wu is a Trustee of The George Wong and The Holly
14| Wu Family Trust Dated January 17, 2013, and OmniArch is informed and believes
15| and thereon alleges Defendant Holly Wu is a resident of the state of California.

16 11.  OmniArch is informed and believes and thereon alleges that Defendant

171 Ray Gokaldas MD, A Professional Corp., Profit Sharing Plan is a retirement,

18 | pension and/or profit sharing plan established by and for the benefit of Ray

19 | Gokaldas, M.D., who is a resident of the state of California.

20 12.  This Court has jurisdiction over this proceeding under 28 U.S.C. §
21| 1332(a)(2) based on the diversity of citizenship of the parties to this action in that

22| the amount in controversy in this action is more than $75,000 and all plaintiffs in

23| this action are Canadian citizens or subjects organized and operating under the laws

24 | of Canada and all defendants in this action are citizens of the state of California.

25 13.  Venue is proper in this Court pursuant to (a) 28 U.S.C. § 1391(b)(1) in

26 || that all defendants are residents of the state of California and Defendant Twelve
27| Nine LLC is a resident of the County of Orange, California within this judicial
28| district; and (b) 28 U.S.C. § 1391(b)(2) in that a substantial part of the events or
-3-
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1 | omissions alleged herein giving rise to the claims asserted herein occurred in this
2 | judicial district, and the real property that is the subject of the action is situated in
3| this judicial district.

4 GENERAL ALLEGATIONS

5 | Relationship of OmniArch to Other Entities and Individuals

6 14.  OmniArch’s business is raising investment funds in Alberta, Canada
71 and then investing those funds into mortgage-backed security bonds sold in the

8 || United States.

9 15. Canadian investors purchased bonds issued by OmniArch Capital (the
10 | “OCC Bonds”).
11 16.  Funds generated by the sale of the OCC Bonds were provided to OAM
12 | through an intercompany loan.
13 17. OAM, in turn, loaned the funds to OmniArch LP.
14 18.  OmniArch LP exchanged the funds from Canadian dollars to U.S.

15| dollars and provided those funds to American RMBS Equity Fund IV LP

16 | (“American RMBS”) for investment in mortgage-backed securities in the United

171 States pursuant to the American RMBS Limited Partnership Agreement defined

18 1 below.

19 19.  ABS Investment Group, LLC (“ABSIG”) is an American limited

20 | liability company incorporated in and conducting business in California which is the
21| fund manager and was the general partner of American RMBS.

22 20. ABS Management Group, LLC (“ABSMG”) is an American limited

23| liability company incorporated in Delaware and conducting business in California

24| and is the current general partner of American RMBS.

25 21. Bishop and Chang at various times were the managers or co-managers
26 | of ABSIG.
27 22.  Bishop and Chang were the principals, along with Lisa Duehring, of

28 | American RMBS.

4-
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1 23.  Pursuant to a limited partnership agreement among ABSIG, Bishop and
2 | OmniArch, LP, American RMBS was formed with the sole mandate of acquiring,

3 | managing and holding for investment a portfolio of mortgage-backed securities

4 | under the direction of ABSIG and within specific investment guidelines (the

51 “American RMBS Limited Partnership Agreement”).

6 24.  ABSIG was the general partner of American RMBS pursuant to the

71 RMBS Limited Partnership Agreement and is liable for the debts of American

8 | RMBS based on its status as general partner under the RMBS Limited Partnership

9| Agreement at the time OmniArch transferred investment funds to American RMBS.

10 25.  OmniArch L.P. is the sole limited partner in American RMBS.
11| OmniArch is a Creditor of ABSIG
12 26. OmniArch is a creditor of ABSIG due to the fraud and

13 | misappropriation of funds by ABSIG, among other things.

14 27.  On April 5, 2017, OmniArch filed a Statement of Claim in the Court of
15 | Queen’s Bench of Alberta, Canada, Court File Number 1701-04741 (“Alberta

16 | Statement of Claim”), alleging that at least $49,384,625 has been misappropriated
17| by Bishop and ABSIG, among others, through a fraudulent scheme.

18 28. The RMBS Limited Partnership Agreement expressly contemplates

19| that ABSIG would be liable to OmniArch in the event of gross negligence,

20| fraudulence or willful malfeasance. Section 7.5 of the Agreement states:

21 None of the General Partner or any of its Affiliates, direct or indirect
shareholders, directors, officers, partners, employees, agents, advisors,
or any of their respective Affiliates shall be liable to any Limited Partner
23 or the Partnership for: (a) any action or inaction by the General Partner,
4 or on behalf of the General Partner, with respect to the Partnership
which is not either a material breach of this Agreement or in bad faith,
25 gross negligence, fraudulence or willful malfeasance, and then only to
26 the extent of the General Partner's or such other Person's material
breach, bad faith, gross negligence, fraudulence or willful malfeasance.

22

27
28
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1 29.  OmniArch holds claims against ABSIG for breach of contract, breach
2| of fiduciary obligations, fraud, and breach of duties of good faith, among other
3| potential claims.
4 | Transfer of OmniArch’s Property to ABSIG
5 30. From 2011 to 2016, over $98 million was paid by OmniArch to the
6 | account of American RMBS at CommerceWest Bank, Account No. xxxxx005 (the
71 “RMBS 005 Account”) for the purpose of bond purchase and sales transactions on

8 | behalf of OmniArch.

9 31. Atleast $82,042,374.00 of OmniArch’s funds were transferred out of
10 | the RMBS 005 Account to ABSIG Account No. xxxxx070 located at
11| CommerceWest Bank (the “ABSIG 070 Account”) between 2011 and 2016.
12 32. Atleast $12,031,109.00 of OmniArch’s funds were transferred out of
131 the RMBS 005 Account to ABSIG Account No. xxxxx728 located at
141 CommerceWest Bank (the “ABSIG 728 Account”) between 2011 and 2016.
15 33. Atleast $273,369.00 of OmniArch’s funds in the RMBS 005 Account
16 | were also transferred to the account of ABS Investment Fund V LP at
171 CommerceWest Bank Account No. xxxxx769 between 2011 and 2016 (the “ABSIG
181 769 Account”). ABSIG is the general partner of ABS Investment Fund IV LP, and
19| Bishop and Chang have signing authority over the ABSIG 769 Account.
20 | Transfers of ABSIG Funds to Twelve Nine
21 34. Bishop, as manager of ABSIG, made substantial cash transfers from the
22 1 ABSIG 070 Account to an account in the name of Twelve Nine, also located at
23 | CommerceWest Bank, Account No. xxxxx044 (Twelve Nine 044 Account™)
24| between 2013 and 2016.
25 35. Bishop is also the owner and managing member of Defendant Twelve
26 | Nine so Twelve Nine knew of the fraudulent purpose of the transfers made to it by
271 ABSIG and knew of the fraudulent nature of the Twelve Nine Cash Transfers.
28
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1 36. Bishop has acknowledged that the Twelve Nine 044 Account relates to
2 | other business activities distinct from the business of ABSIG.
3 37. The following cash transfers were made by ABSIG to Twelve Nine by
4 | transfers directly from the ABSIG 070 Account to the Twelve Nine 044 Account:
5| Date Amount
6 8/6/13 $ 510,000.00* (see Ritz Cove property section below)
7 8/8/13 $6,500,000.00* (see Ritz Cove property section below)
10/18/13 $5,700,000.00
8 4/18/14 $ 200,000.00
9 5/23/14 $ 50,000.00
8/8/14 $ 10,000.00
10 10/27/14 $ 10,000.00
1 10/28/14 $ 85,000.00
11/28/14 $ 245,000.00
12 12/17/14 $ 30,000.00
13 1/5/15 $ 100,000.00
2/24/15 $ 25,000.00
14 3/12/15 $ 40,000.00
15 4/21/15 $ 30,000.00
5/15/15 $ 30,000.00
16 5/21/15 $ 385,000.00
17 6/08/15 $ 85,000.00
6/17/15 $ 266,933.00
18 7/28/15 $ 25,000.00
19 9/24/15 $ 10,000.00
9/28/15 $  5,000.00
20 11/24/15 $ 30,000.00
71 12/30/15 $ 30,000.00
1/19/16 $ 40,000.00
22 2/4/16 $ 34,000.00
23 2/24/16 $ 100,000.00
4/11/16 $ 10,000.00
24 4/27/16 $  2,000.00
25 4/28/16 $ 30,000.00
4/29/16 $ 8,000.00
26 5/23/16 $ 30,000.00
27
28
-
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1 38.  On September 8, 2016, ABSIG transferred the sum of $199,720.00

2| from the ABSIG 728 Account to the Twelve Nine 044 Account.

3 39. Additionally, on July 9, 2013, ABSIG paid the sum of $126,000.00 to
4 | The Escrow Firm as a deposit directly for the benefit of Twelve Nine (the

51 “Deposit™).

6 40.  The cash transfers from ABSIG to or for the benefit of Twelve Nine set

7| forth in paragraphs 37, 38, 39 hereof total at least $14,981,653.00, subject to
8 | additional amounts as proved at trial (collectively, the “Twelve Nine Cash

9 | Transfers”™).
10 41. ABSIG and Bishop, on behalf of ABSIG, knew of the fraudulent nature
11| of the Twelve Nine Cash Transfers.
12 42.  Bishop caused ABSIG to make the transfers with the intent by Bishop
13 1 and ABSIG to hinder, delay and defraud creditors of ABSIG, including OmniArch,
14 1 and to divert the assets of ABSIG so that they would not be available to pay claims
15| of its creditors, including OmniArch.
16 43. Twelve Nine and Bishop on behalf of Twelve Nine, knew of the
17| fraudulent nature of the Twelve Nine Cash Transfers.
18 44.  The Twelve Nine Cash Transfers were not received by Twelve Nine in
19| good faith because, among other reasons, the same individual, Mark Bishop, was on
20 | both sides of the transactions and knew that he was diverting the funds out of the
21| reach of the creditors of ABSIG when he arranged for the Twelve Nine Cash
22 | Transfers.
23 45.  OmniArch is informed and believes and thereon alleges that the Twelve
24 | Nine Cash Transfers were made by ABSIG to Twelve Nine LLC without ABSIG
25| receiving reasonable equivalent value in exchange for the transfers.
26
27
28
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Ritz Cove Property Transferred to Twelve Nine

46. On July 9, 2013, ABSIG transferred the $126,000 Deposit from the
ABSIG 070 Account directly to the Escrow Firm, Inc., Reference No. 098-020149-
KO, to purchase real property (the “Escrow”) for the benefit of Twelve Nine.

47.  Twelve Nine transferred the following sums to the Escrow which were
paid directly from the Twelve Nine Cash Transfers received from ABSIG in the
amounts of $510,000.00 on August 6, 2013 and $6,500,000.00 on August 8, 2013:

Date Amount
8/7/13 $504,000.00
8/8/13 $5,673,885.01

48.  The $126,000.00 Deposit, the $504,000.00, and the $5,673,885.01 total
$6,304,885.01 and are collectively referred to as the “Property Funds.”

49.  The Property Funds were used to purchase the Property located at 64
Ritz Cove Dr., Dana Point, California 92629-4229 (the “Property”). The Property is
legally described as:

Parcel 1:

Lot 13 of Tract No. 12674, in the City of Dana Point, County of Orange, State
of California, as shown on a Map recorded in Book 581, Pages 41 to 46,
inclusive of Miscellaneous Maps, Records of Orange County, California.
Excepting therefrom, all minerals, oil, gas, petroleum, other hydrocarbon
substances, and all geothermal resources that may now or hereafter be found,
located, contained, developed or taken, on, in, under or from said land or any
part thereof, without, however, any right to surface entry or right of entry to
the subsurface thereof to a depth or 500 feet beneath the surface of said
property, for the development, removal or other exploitation of said resources
or substances, as reserved in a Deed recorded May 27, 1988, as Instrument No.
88-249492 of Official Records.

Parcel 2:
Non-exclusive easements for ingress, egress, access, maintenance, repair,
drainage, encroachment, support, or other purposes, all as described in the

Declaration of Covenants, Conditions and Restrictions, and Reservation of

9.
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Easements for Ritz Cove ("Declaration") recorded August 12, 1987, as
Instrument No. 87-458495 of Official Records of Orange County, California.

Parcel 3:

A non-exclusive easement appurtenant to such Lot for ingress, egress, access,
use and enjoyment, on, over and across the Common Area within the project,
as more particularly described in the Declaration.

50.  The Property was purchased by Twelve Nine on or about August 15,
2013 using the funds transferred from ABSIG (the “Property Transfer”).

51. A Grant Deed transferring title to Twelve Nine was recorded in the real
property records of the County of Orange on August 15, 2013, as Instrument No.
2013000484097 (the “Grant Deed”).

52. The Grant Deed references Escrow No. 098-020-149-KO, which is the
Escrow for the purchase of the Property.

53. The Grant Deed states the documentary transfer tax paid at the time of
the purchase of the Property by Twelve Nine was $6,930.00.

54.  The documentary transfer tax for the transfer of property in Dana Point
is $1.10 per $1,000, so the purchase price of the Property was $6,300,000.00
according to the real property records.

55. The MLS sales history for the Property reflects that the Property was
sold to Twelve Nine for $6,300,000.00 in 2013.

The Subsequent Lien Transfers

56.  On or about October 29, 2014, Twelve Nine granted a Deed of Trust
(the “Alliance Deed of Trust”) in favor of Alliance Portfolio, Private Equity
Finance, Inc. (“Alliance”), and against the Property in the amount of $3,750,000.00.

57. The Alliance Deed of Trust was recorded in the Official Records for
the County of Orange as Instrument No. 2014000449175 on November 4, 2014 (the

“Alliance Subsequent Transfer”).
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58. OmniArch is informed and believes and thereon alleges that the
Alliance Subsequent Transfer was made with the actual intent to hinder, delay and
defraud creditors.

59. The Alliance Deed of Trust was signed by Mark Bishop as the
Member/Sole Manager of Twelve Nine.

60. The Twelve Nine 044 Account does not reflect the receipt of
$3,750,000 of proceeds from Alliance. OmniArch is informed and believes that
Twelve Nine granted the Alliance Deed of Trust without receiving reasonable
equivalent value in exchange for the encumbrance of its interest in the Property.

61. An Assignment of Deed of Trust was recorded in the Official Records
of the County of Orange on November 2, 2015 against the Property as Instrument
No. 2015000568409 in favor of George Wong Pension Plan (the “Wong
Assignment” or the “Wong Subsequent Transfer”).

62. The Wong Assignment was not signed by either Twelve Nine or by
Alliance and was therefore ineffective to transfer any interest in the Property or any
interest in the Alliance Deed of Trust.

63. The Wong Assignment was signed by George Wong, Trustee of the
George Wong and the Holly Wu Family Trust dated January 17, 2013 and by Holly
Wu, Trustee of the George Wong and Holly Wu Family Trust dated January 17,
2013.

64. The Wong Assignment was not properly executed and did not transfer
any interest in the Property or in the Alliance Deed of Trust.

65. An Assignment of Deed of Trust was recorded in the Official Records
of the County of Orange on March 28, 2017 against the Property as Instrument No.
2017000123167 in favor of Ray Gokaldas MD, a professional Corp. Profit Sharing
Plan (the “Gokaldas Assignment” or the “Goldakas Subsequent Transfer”).

66. The Gokaldas Assignment was executed by James R. Perry, President
of Alliance.
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67. The Alliance Subsequent Transfer, the Wong Subsequent Transfer, and
the Gokaldas Subsequent Transfer are collectively referred to as the “Subsequent
Lien Transfers.”

68. The Wong Assignment and the Gokaldas Assignment are suspect
transfers based on, among other things, the fact that the fractional interest in the
Alliance Deed of Trust purportedly assigned by such assignments used different
denominators for the fractional interest, with Wong Assignment purporting to assign
a 670,000/3,750,000 interest in the Alliance Deed of Trust and the Gokaldas
Assignment purporting to assign a 100,000/4,250,000 interest in the Alliance Deed
of Trust.

The Imminent Sale of the Property

69. The Property was listed for sale on May 6, 2017, and is currently still
listed on the MLS. The Property is listed for sale at the list price of $7,798,000.

70.  As a creditor of ABSIG asserting claims to avoid the fraudulent
transfer of its assets to Twelve Nine, OmniArch has a claim to and interest in the
Property as the proceeds of the fraudulent transfer of ABSIG’s assets to Twelve
Nine.

71.  If the Property is sold, the value of the Property will be lost and
removed from the reach of OmniArch as a creditor.

72. A temporary restraining order and preliminary injunction are necessary
to enjoin the sale of the Property pending final adjudication of the issues set forth in
this Complaint.

73.  The appointment of a receiver is necessary to take custody and control
of the Property, market and sell the Property, and preserve the Property or its
proceeds pending a final adjudication of the issues set forth in this Complaint.
Appointment of a receiver is a remedy expressly available in connection with a
claim for recovery of a fraudulent transfer under California Civil Code section
3439.07.
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Other Transfers Made as Part of the Scheme

74.  As part of ABSIG’s fraudulent scheme, approximately $28 million was
transferred from the ABSIG 070 Account to other third party individuals and
entities directly affiliated with Bishop and Chang. Some of these individuals and

entities are:

a. Annika Olbin, who is the wife of Bishop

b. 982 Media LLC

C. Outsource Media Group LLC

d. American Data Network Inc.

e. Optimus Socially Responsible Investment Ltd.
f. Optimus Fonder AB

g. Team Nation Investment Fund III, LP

75.  Twelve Nine received $5,700,000 from the ABSIG 070 Account on
October 18, 2013, and subsequently transferred at least $3.5 million of those funds
to Main Street Films Inc. between October 21 and 24, 2013. In addition, from 2013
to 2015, ABSIG transferred a net amount in excess of $1.7 million from the ABSIG
728 Account to Main Street Films.

76.  These transfers by ABSIG to individuals and entities affiliated with
Bishop and Chang, but unaffiliated with mortgage-backed securities, are a further
indication of the fraudulent nature of the transfers made by ABSIG, including but
not limited to the Twelve Nine Cash Transfers and the Property Transfer.

The ABSIG Transfers Harmed OmniArch

77. At the time the Twelve Nine Cash Transfers, the Property Transfer, and
the Subsequent Lien Transfers were made, ABSIG, Bishop and Chang understood
that causing those transfers to be made would inevitably harm ABSIG’s creditors.
Bishop and Chang knew that they were operating a fraudulent scheme through
ABSIG, that they were defrauding investors, that they were misappropriating
investor funds, and that creditors would not be paid when the scheme collapsed.
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78.  The Twelve Nine Cash Transfers removed money from ABSIG that
otherwise would have been available to pay debts to creditors, placing that cash that
would have otherwise been available to pay the debts to creditors, including
OmniArch, out of the reach of those creditors. Bishop and Chang knew that the
Twelve Nine Cash Transfers would harm the creditors of ABSIG, including
OmniArch, by divesting ABSIG of assets and reducing the amount of funds
available for ABSIG to repay creditors.

79.  Bishop and Twelve Nine caused the purchase of the Property using the
funds of investors of ABSIG for their own benefit. Bishop resides, or resided, in the
Property.

80.  The purchase of the Property in the name of Twelve Nine did not fulfill
Twelve Nine’ business purpose of identifying “socially responsible investment
opportunities” as set forth in the Twelve Nine Operating Agreement.

81.  Bishop and Twelve Nine knew that by causing the Subsequent Lien
Transfers, equity in the Property could not be reached by creditors and that the
Subsequent Lien Transfers put beyond the reach of the creditors of ABSIG,
including OmniArch, the equity in the Property that otherwise would have been
available to pay debts owed to creditors.

82.  OmniArch thus suffered a palpable economic harm from the fraudulent
Cash Transfers, Property Transfers and Subsequent Lien Transfers.

FIRST CLAIM FOR RELIEF

(For Avoidance and Recovery of Fraudulent Transfer)
(Actual Fraudulent Transfers)
(Cal. Civ. Code § 3439.04(a)(1))
83.  Plaintiff repeats and re-alleges all of the allegations set forth in each
preceding paragraph of the Complaint as though set forth fully again in support of

this claim.
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84. The Twelve Nine Cash Transfers and the Property Transfer constituted
one or more transfers of an interest in property of ABSIG.

85. Twelve Nine was the initial transferee of the Twelve Nine Cash
Transfers and the Property Transfer.

86. OmniArch is a creditor of ABSIG who has been harmed by the Twelve
Nine Cash Transfers and the Property Transfer.

87.  Bishop held an ownership and managerial interest in ABSIG and is the
manager and sole owner of Twelve Nine.

88.  Bishop, and therefore ABSIG, knew that the Cash Transfers and the
Property Transfer made from ABSIG to Twelve Nine would deplete the assets of
ABSIG available to satisfy the creditor claims against ABSIG, including the claims
of OmniArch.

89.  Bishop arranged for the purchase of the Property for his own use and
resided in the Property for some time following the purchase of the Property by
Twelve Nine.

90. Bishop is the registered agent for Twelve Nine and the California
Secretary of State reflects the mailing address for Bishop as the registered agent at
the Property address.

91.  ABSIG made the transfers to Twelve Nine with the actual intent to
hinder, delay and defraud one or more of its creditors.

92.  The fraudulent intent of Bishop to take the Twelve Nine Cash Transfers
and the Property Transfer for his personal benefit and at the expense of the ABSIG
creditors is imputed to ABSIG.

93. OmniArch was and is a creditor of ABSIG at the time of each of the
Twelve Nine Cash Transfers and the Property Transfer based on its claims arising

out of the fraud and misappropriation of OmniArch’s funds by ABSIG.
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94.  OmniArch is entitled to avoid the Twelve Nine Cash Transfers and the
Property Transfer pursuant to California Civil Code sections 3439.04(a)(1) and
3439.07(a)(1).

95.  Furthermore, under California Civil Code section 3439.08(b),
OmniArch is entitled to recover from the Twelve Nine Cash Transfers and the
Property Transfer from Twelve Nine, plus interest thereon as allowed by law.
OmniArch is also entitled to recover the Subsequent Transfers pursuant to

California Civil Code section 3439.08(b), plus interest thereon as allowed by law.

SECOND CLAIM FOR RELIEF

(For Avoidance and Recovery of Fraudulent Transfers)
(Constructive Fraudulent Transfers)
(Cal. Civ. Code § 3439.04(a)(2))

96. Plaintiff repeats and re-alleges all of the allegations set forth in each
preceding paragraph of the Complaint as though set forth fully again in support of
this claim.

97.  OmniArch is informed and believes and thereon alleges that when
ABSIG made the Twelve Nine Cash Transfers and the Property Transfer, it was
insolvent.

98.  When ABSIG made the Twelve Nine Cash Transfers and the Property
Transfer, it had already incurred, or believed or reasonably should have believed
that it would incur, debts that would be beyond its ability to pay as such debts
matured.

99.  When ABSIG made the Twelve Nine Cash Transfers and the Property
Transfer, it was engaged in, or was about to engage in, business or a transaction, for
which any property remaining with the ABSIG was unreasonably small in relation

to the business or transaction.
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100. ABSIG made the Twelve Nine Cash Transfers and the Property
Transfer without receiving reasonable equivalent value in exchange for those
transfers, or any of them.

101. Omni Arch is entitled to avoid the Twelve Nine Cash Transfers and the
Property Transfer under California Civil Code § 3439.04(a)(2). Furthermore, under
California Civil Code § 3439.08, the Trustee is entitled to recover the transfers from

Twelve Nine and the Subsequent Transferees.

THIRD CLAIM FOR RELIEF

(Declaratory Relief Against Wong)

102. Plaintiff repeats and re-alleges all of the allegations set forth in each
preceding paragraph of the Complaint as though set forth fully again in support of
this claim.

103. The Wong Assignment was not signed by the holder of the Alliance
Deed of Trust or by any party with an interest in the Alliance Deed of Trust or in the
Property.

104. An actual controversy exists involving the issue of whether the Wong
Assignment transferred an interest in the Property or the Alliance Deed of Trust to
Wong.

105. A judicial determination resolving this actual controversy is necessary
and appropriate at this time declaring that the Wong Assignment is null and void
and did not effect a transfer of any interest in the Property or in the Alliance Deed of

Trust.

FOURTH CLAIM FOR RELIEF

(Temporary Restraining Order and Preliminary Injunction)
106. Plaintiff repeats and re-alleges all of the allegations set forth in each
preceding paragraph of the Complaint as though set forth fully again in support of

this claim.
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107. Pursuant to Fed.R.Civ.P. 65, Plaintiff is entitled to a temporary
restraining order and preliminary injunction against Twelve Nine, its members,
managers, agents, employees, representatives and persons acting in concert with
them prohibiting them from:

a. Transferring the Property;

b. Selling, assigning, conveying, pledging, mortgaging, encumbering,
hypothecating, creating a security interest, or disposing of the whole
or any part of the Property, including all fixtures;

c. Doing any act that will, or that will tend to, impair, defeat, divert,
prevent, or prejudice the preservation of the Property.

108. Pursuant to California Civil Code section 3439.07(a)(3)(A), an
injunction is appropriate to prevent “further disposition by the debtor or transferee,
or both, of the asset transferred or other property of the transferee.”

109. OmniArch’s claim satisfies all prerequisites for injunctive relief. First,
OmniArch would suffer irreparable injury if the Property is sold and the proceeds
are further diverted by Bishop and Twelve Nine. Twelve Nine has actively been
trying to sell the Property, and it is currently listed on the MLS or sale.

110. The balance of the equities strongly favors of OmniArch. The
injunction will maintain the status quo pending a determination on OmniArch’s
fraudulent transfer claims. Further, OmniArch would be forced to expend additional
resources trying to collect money from entities that will likely be uncollectable by
the time it can obtain a judgment against them. Moreover, OmniArch seeks the
appointment of a receiver to preserve, market and sell the Property pending an
adjudication of the issues on the merits.

111. OmniArch is likely to succeed on the merits. The overwhelming
evidence is that the Twelve Nine Cash Transfers and the Property Transfer are

avoidable and recoverable.
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1 112. The injunction best favors the public interest in efficient administration
2| of the fraudulent transfer claims against the initial and subsequent transferees and

3 || will stop the further dissipation of assets that were improperly transferred to hinder,
4| delay or defraud creditors.

5 113. Pursuant to Fed.R.Civ.P. 65, and any all other applicable authority,
OmniArch is entitled to a temporary restraining order and preliminary injunction
against Twelve Nine on the terms described above, together with such other and

further relief as may be deemed just and proper.
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FIFTH CLAIM FOR RELIEF

Appointment of Receiver
(Cal. Code Civ. P. 564(b)(1) and Cal. Civ. Code 3439(a)(3)(B))

114. Plaintiff repeats and re-alleges all of the allegations set forth in each
preceding paragraph of the Complaint as though set forth fully again in support of
this claim.

115. Pursuant to California Code of Civil Procedure section 564(b), “A
receiver may be appointed by the court in which an action or proceeding is pending,
or by a judge thereof, in the following cases: (1) In an action by a vendor to vacate a
fraudulent purchase of property, or by a creditor to subject any property or fund to
the creditor's claim, or between partners or others jointly owning or interested in any
property or fund, on the application of the plaintiff, or of any party whose right to or
interest in the property or fund, or the proceeds thereof, is probable, and where it is
shown that the property or fund is in danger of being lost, removed, or materially
injured.”

116. Pursuant to California Civil Code section 3439.07(a)(3)(B), the
appointment of a receiver in a fraudulent transfer is appropriate “to take charge of
the asset transferred or other property of the transferee.”

117. The Property is currently listed for sale by Twelve Nine and is in
danger of being transferred and lost.

118. OmniArch seeks to enjoin the sale of the Property pending litigation on
the 1ssues set forth in the Complaint.

119. Pending a determination on the merits of the issues, there is a risk of
harm to the Property.

120. The appointment of a receiver is necessary to take custody and control
of the Property, to preserve, market and sell the Property, and to safeguard the

Property or its sales proceeds pending adjudication on the merits,.

220-
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PRAYER FOR RELIEF
WHEREFORE, Receiver respectfully requests that this Court enter judgment

in favor of the Receiver and against the Defendants as follows:
On the First Claim for Relief

1. Entering an order of judgment against all defendants avoiding the Cash
Transfers, the Property Transfer, the Subsequent Lien Transfers under Cal. Civ.
Code §§ 3439.04(a)(1), 3439.07(a)(1) and 3439.08(b);

On the Second Claim for Relief

2. Entering an order of judgment against all defendants avoiding the Cash
Transfers, the Property Transfer, the Subsequent Lien Transfers under Cal. Civ.
Code §§ 3439.04(a)(2), 3439.07(a)(1) and 3439.08(b);

On the Third Claim for Relief:

3. For a declaratoryjudgment against George Wong as Trustee of the
George Wong and the Holly Wu Family Trust Dated January 17, 2013 and against
Holly Wu as Trustee of the George Wong and the Holly Wu Family Trust Dated
January 17, 2013 that the Wong Assignment is null and void and did not cause a
transfer of any interest in the Property to Wong.

On the Fourth Claim for Relief:

4. For a temporary restraining order and preliminary injunction precluding
Twelve Nine, and its members, managers, agents, employees, representatives and all
other persons acting in concert with Twelve Nine, from (a) transferring the Property;
(b) selling, assigning, conveying, pledging, mortgaging, encumbering,
hypothecating, creating a security interest, or disposing of the whole or any part of
the Property, including all fixtures selling, transferring, encumbering, hypothecating,
or harming the Property; and/or (c) doing any act that will, or that will tend to,

impair, defeat, divert, prevent, or prejudice the preservation of the Property.
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On the Fifth Claim for Relief

5. That the Court appoint a receiver to take possession and charge of the
Property, to protect the Property, and to safeguard the Property or its sales proceeds
during the pendency of this action.
On All Claims for Relief:

6. Prejudgment and post-judgment interest as allowed by law; and

7. For all other and further relief as the Court deems just and proper.

Dated: June 2, 2017 DIAMOND McCARTHY LLP

By: /s/Kathy Bazoian Phelps
Kathy Bazoian Phelps
Attorneys for OmniArch Capital Corporation,
OmniArch Management Corporation,

OmniArch Fixed Income Limited Partnership,
and OmniArch Fixed Income G.P. Ltd.
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KATHY BAZOIAN PHELPS (SBN 155564)
kphelps@diamondmccarthy.com
DIAMOND McCARTHY LLP

1999 Avenue of the Stars, Suite 1100

Los Angeles, CA 90067

Telephone: (310) 651-2997

Attorneys for OmniArch Capital Corporation,
OmniArch Management Corporation,
OmniArch Fixed Income Limited Partnership,
and OmniArch Fixed Income G.P. Ltd.

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

OMNIARCH CAPITAL CORPORATION, | Case No.:
OMNIARCH MANAGEMENT

CORPORATION, OMNIARCH FIXED
INCOME LIMITED PARTNERSHIP, and | MEMORANDUM OF POINTS
OMNIARCH FIXED INCOME G.P. LTD., | AND AUTHORITIES IN SUPPORT

OF EX PARTE APPLICATION

,  Plantih FOR TEMPORARY
RESTRAINING ORDER AND
TWELVE NINE LLC, a California limited | PRELIMINARY INJUNCTION
liability company; ALLIANCE AND FOR APPOINTMENT OF
PORTFOLIO PRIVATE EQUITY RECEIVER;DECLARATIONS OF

FINANCE INC., a California corporation; JAY MODI; GREG BINGHAM;
GEORGE WONG, TRUSTEE OF THE KATHY BAZOIAN PHELPS;AND

GEORGE WONG AND THE HOLLY WU | STEPHEN J. DONELL
FAMILY TRUST DATED JANUARY 17,
2013; HOLLY WU, TRUSTEE OF THE
GEORGE WONG AND THE HOLLY WU
FAMILY TRUST DATED JANUARY 17,
2013; RAY GOKALDAS MD, A
PROFESSIONAL CORP. PROFIT
SHARING PLAN,

Defendants.
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OmniArch Capital Corporation, OmniArch Management Corporation,
OmniArch Fixed Income Limited Partnership, and OmniArch Fixed Income G.P.
Ltd. (collectively, “OmniArch”) hereby file their Memorandum of Points and
Authorities in support of the EX Parte Application for a Temporary Restraining
Order and Preliminary Injunction and for the Appointment of a Receiver to enjoin
the transfer of and to preserve and continue to market and sell the property at 64 Ritz
Cove Dr., Dana Point, California (the “Ex Parte Application”).

L. STATEMENT OF FACTS

A. Procedural History and Parties

Concurrent with the filing of this Application, Plaintiffs OmniArch Capital
Corporation (“OmniArch Capital”), OmniArch Management Corporation (“OAM”),
and OmniArch Fixed Income G.P. Ltd. (“OmniArch GP”), who are each
corporations incorporated under the Alberta Business Corporations Act, RSA 2000, ¢
B-9, with head offices in Calgary, Alberta, Canada, filed a complaint (the
“Complaint”) against Defendants Twelve Nine LLC (“Twelve Nine”), Alliance
Portfolio Private Equity Finance Inc. (“Alliance”), George Wong, Trustee of the
George Wong and the Holly Wu Family Trust Dated January 17, 2013; Holly Wu,
Trustee of the George Wong and the Holly Wu Family Trust Dated January 17, 2013
(collectively, “Wong”), and Ray Gokaldas Md, a Professional Corp. Profit Sharing
Plan (“Gokaldas”). The Complaint seeks the avoidance and recovery of cash
transfers and the transfer of the Property made to Twelve Nine, and the subsequent
purported transfers of lien interests in the Property to Alliance, Wong and Gokaldas.
The Complaint additionally seeks a temporary restraining order and preliminary
injunction prohibiting the transfer of any interest in the Property by Twelve Nine, as
well as the appointment of a receiver to preserve, market and sell the Property.

B. OmniArch and Relationship to ABSIG, Bishop and Chang

-1-
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The OmniArch entities are all organized and registered to do business in
Canada. OmniArch’s business is raising investment funds in Alberta, Canada and
then investing those funds into mortgage-backed security bonds sold in the United
States. Canadian investors purchased bonds issued by OmniArch Capital (the “OCC
Bonds”). Funds generated by the sale of the OCC Bonds were provided to OAM
through an intercompany loan. OAM, in turn, loaned the funds to OmniArch LP,
which exchanged the funds from Canadian dollars to U.S. dollars and provided those
funds to American RMBS Equity Fund IV LP (“American RMBS”) for investment
in mortgage-backed securities in the United States.

American RMBS is an entity that was formed pursuant to a limited partnership
agreement among ABS Investment Group, LLC (“ABSIG”), Mark Bishop
(“Bishop”) and OmniArch, LP. When formed, ABSIG was the general partner and
OmniArch LP was the sole limited partner of American RMBS. American RMBS
was formed with the sole mandate of acquiring, managing and holding for
investment a portfolio of mortgage-backed securities under the direction of ABSIG
and within specific investment guidelines set forth in the partnership agreement (the
“American RMBS Limited Partnership Agreement”), a copy of which is attached to
the Jay Modi Declaration as Exhibit “3.” ABSIG is a California limited liability
company that is the fund manager of American RMBS and was the general partner of
American RMBS until ABS Management Group, LLC (“ABSMG”), a Delaware
limited liability company doing business in California, became the current general
partner of American RMBS. Bishop, along with Craig Chang (“Chang”), at various
times were the managers or co-managers of ABSIG. In addition, Bishop and Chang
were the principals, along with Lisa Duehring, of American RMBS.

C. OmniArch’s Claim Against ABSIG Due to Fraud

As the former general partner of American RMBS pursuant to the RMBS

Limited Partnership Agreement and during the time that OmniArch’s funds were

invested, ABSIG is liable for the debts of American RMBS. The RMBS Limited
-
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Partnership Agreement expressly contemplates that ABSIG would be liable to
OmniArch in the event of gross negligence, fraudulence or willful malfeasance.

Section 7.5 of the Agreement attached as Exhibit “3” states:

None of the General Partner or any of its Affiliates, direct or indirect
shareholders, directors, officers, partners, employees, agents, advisors,
or any of their respective Affiliates shall be liable to any Limited Partner
or the Partnership for: (a) any action or inaction by the General Partner,
or on behalf of the General Partner, with respect to the Partnership
which is not either a material breach of this Agreement or in bad faith,
gross negligence, fraudulence or willful malfeasance, and then only to
the extent of the General Partner's or such other Person's material
breach, bad faith, gross negligence, fraudulence or willful malfeasance.

From 2011 to 2016, over $98 million was paid by OmniArch to the account of
American RMBS at CommerceWest Bank, Account No. xxxxx005 (the “RMBS 005
Account”) for the purpose of bond purchase and sales transactions on behalf of
OmniArch. On November 3, 2016, OmniArch commenced an action in the Court of
the Queen's Bench of Alberta, in Calgary, Alberta, Canada (hereinafter, "the 2016
Canadian Action"), naming American RMBS, ABSIG and ABSMG and
CommerceWest Bank, in order to obtain information necessary to aid the Court-
appointed Monitor’s investigation in a pending Companies' Creditors Arrangement
Act proceeding before the Court of Queen's Bench of Alberta, Action No. 1601-
08730 (the "CCAA Action") and to identify any wrongdoing in relation to
investments made by the American RMBS, ABSIG and ABSMG on behalf of
OmniArch. A copy of the 2016 Statement of Claim filed by OmniArch commencing
the 2016 Canadian Action is attached to the Modi Declaration as Exhibit “1.”

American RMBS, ABSIG and ABSMG received investor funds on behalf of
OmniArch for the purchase and sale of residential mortgage-backed securities
("RMBS Bonds") on behalf of OmniArch in the United States, and were required to
transfer the net funds and interest derived from RMBS Bond transactions back to
OmniArch, which OmniArch then used to make payments to its investors. Instead, in

the course of the CCAA Action, the Court-appointed Monitor and OmniArch
3-
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discovered that approximately $49 million in funds that were held by American
RMBS, ABSIG and ABSMG on behalf of OmniArch cannot be accounted for or
reconciled with the purchase and sale of RMBS Bonds by those entities. See Modi
Declaration, Exh. “1.” In light of the millions of dollars of unaccounted funds,
OmniArch continued its investigation through requests for banking and other records
and discovery. OmniArch filed another application to the Canadian Court on March
30, 2017, seeking an additional discovery order, which was granted by the Canadian
Court and recognized by this Court and the District Court for the Southern District of
California in April 2017. See Modi Declaration.

In addition, on April 5, 2017, OmniArch filed a second Statement of Claim in
the Court of Queen’s Bench of Alberta, Canada, Court File Number 1701-04741
(“2017 Statement of Claim™), asserting claims against ABSIG, ABSMG, Bishop,
Chang and others, and alleging that at least $49,384,625 invested by OmniArch has
been misappropriated by Bishop, ABSIG and others through a fraudulent scheme.
OmniArch holds claims against ABSIG, the general partner of American RMBS, for
breach of contract, breach of fiduciary obligations, and breach of duties of good
faith, among other potential claims. A copy of the 2017 Statement of Claim is
attached as Exhibit “2” to the Modi Declaration. The facts relating to the fraud
perpetrated by ABSIG, Bishop and Chang, among others, are set forth in the
Statement of Claims and form the basis of OmniArch’s claims against ABSIG.

D. Discovery of Over $14 Million in Transfers to Twelve Nine

The discovery conducted to date shows that at least $82,042,374.00 of the $98
million in OmniArch’s funds transferred to American RMBS between 2011 and 2016
were transferred out of the accounts at American RMBS and into the accounts of
ABSIG. See Modi Declaration. In December 2016, February 2017, and May 2017,
OmniArch obtained banking and other records and information in response to the
discovery orders issued by the Courts in California in November 2016 and April

2017. Those records revealed numerous and significant transfers of funds were made
4-
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by ABSIG to other entities associated with, owned and controlled by Bishop and/or
Chang. Specifically, the banking records disclosed that over $14 million in funds
were transferred from one of ABSIG’s bank accounts, the ABSIG 070 Account to an
account of Defendant Twelve Nine at CommerceWest Bank (the “Twelve Nine 044
Account”) by Bishop as ABSIG’s manager. Bishop has acknowledged that the
Twelve Nine 044 Account relates to business activities distinct from the business of
ABSIG. Modi Declaration, para. 16. The list of specific transfers of funds from the
ABSIG 070 Account to the Twelve Nine 044 Account are set forth at paragraph 37
of the Complaint and in the Modi Declaration and the bank statements reflecting the
transfers are attached to the Modi Declaration as Exhibits “4” and “5.”

ABSIG made two other cash transfers to or for the benefit of Twelve Nine. On
September 8, 2016, ABSIG transferred the sum of $199,720.00 from another ABSIG
bank account, the ABSIG 728 Account, to the Twelve Nine 044 Account. See
Exhibit “6” attached to the Modi Declaration. Additionally, ABSIG paid the sum of
$126,000.00 to The Escrow Firm as a deposit directly for the benefit of Twelve Nine
(the “Deposit”). See Exhibit “7” attached to the Modi Declaration. Thus, at least
$14,981,653.00 (the “Twelve Nine Cash Transfers”) in funds were transferred from
OmniArch’s debtor, ABSIG, to Twelve Nine since August 2013.

Defendant Twelve Nine is a California limited liability company. The
registered agent address for service of Twelve Nine is Mark Bishop, 64 Ritz Cove
Dr., Dana Point, California 92629, the address of the Property. A copy of the
Statement of Information filed by Twelve Nine with the California Secretary of State
is attached as Exhibit “15” to the Declaration of Kathy Bazoian Phelps.

The Articles of Organization for Twelve Nine were signed on November 28,
2012, and were filed with the California Secretary of State on December 4, 2012. A
copy of the Articles of Organization are attached hereto as Exhibit “8.”

The Operating Agreement of Twelve Nine, a copy of which is attached hereto

as Exhibit ““9,” states:
-5-
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The sole purpose of the Company is to (i) identify value-added, and
socially responsible investment opportunities; (ii) negotiate for the
purchase of such investments; (ii1) assist in managing of any such
investments; (iv) monitor the performance of such investments; (v)
direct how the income from such investments will be distributed; and
(vi) determine when (if at all) any of such investments should be sold.
The Company also shall have such ancillary purposes as are necessary
or helpful in performing the Company’s purpose identified above.

The Operating Agreement also shows that Bishop is the sole owner and
manager of Twelve Nine. See Operating Agreement.

As further evidence of the alleged fraudulent scheme, the investigation by
OmniArch through recent discovery has disclosed that approximately $28 million
was transferred from the ABSIG 070 Account to other third party individuals and
entities directly affiliated with Bishop, including to Annika Olbin, who is the wife of
Bishop, 982 Media LLC, Outsource Media Group LLC, American Data Network
Inc., Optimus Socially Responsible Investment Ltd., Optimus Fonder AB, and Team
Nation Investment Fund III, LP. Another transferee of property of ABSIG, Main
Street Films, Inc., is owned and run by Chang is identified in the corporate filings as
the Chief Executive Officer, Secretary and Chief Financial Officer of Main Street
Films. See Main Street Films Statement of Information attached to the Phelps
Declaration as Exhibit “16.” Twelve Nine received $5,700,000 from ABSIG on
October 18, 2013, and subsequently transferred at least $3.5 million of those funds to
Main Street Films Inc. ABSIG transferred a net of over $1.7 million to Main Street
Films. OmniArch believes the $5,700,000 of funds from ABSIG were transferred by
Bishop and Chang to Twelve Nine for purposes other than legitimate investment
purposes.

E. Twelve Nine Acquisition of the Property with Funds from ABSIG

On July 9, 2013, ABSIG transferred the $126,000 Deposit from the ABSIG
070 Account directly to the Escrow Firm, Inc., Reference No. 098-020149-KO (the
“Escrow”), to purchase the Property for the benefit of Twelve Nine. In addition,

Twelve Nine transferred the following sums to the Escrow, which were paid directly
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from the Twelve Nine Cash Transfers received from ABSIG in the amounts of

$510,000.00 on August 6, 2013 and $6,500,000.00 on August 8, 2013:
Date Amount
8/7/13 $504,000.00
8/8/13 $5,673,885.01

The $126,000.00 Deposit, the $504,000.00, and the $5,673,885.01 total
$6,304,885.01 and are collectively referred to as the “Property Funds.” The Property
Funds were used to by Twelve Nine to purchase the Property, which was used by
Bishop as his personal residence. Twelve Nine acquired the Property on August 15,
2013 pursuant to a grant deed transferring title to Twelve Nine that was recorded in
the real property records of the County of Orange on August 15, 2013, as Instrument
No. 2013000484097 (the “Grant Deed”), a copy of which is attached to the
Declaration of Greg Bingham as Exhibit “11.” The Grant Deed references Escrow
No. 098-020-149-KO, which is the Escrow, and states the documentary transfer tax
paid was $6,930.00. The documentary transfer tax for the transfer of property in
Dana Point is $1.10 per $1,000, so the purchase price of the property was
$6,300,000.00 according to the real property records. The MLS sales history for the
Property reflects that the Property was sold to Twelve Nine for $6,300,000.00 in
2013. See Bingham Declaration.

After Twelve Nine acquired the Property, in November 2014, Twelve Nine
executed and delivered a Deed of Trust (the “Alliance Deed of Trust”) encumbering
the Property in favor of Alliance Portfolio, Private Equity Finance, Inc. (“Alliance™),
and against the Property in the amount of $3,750,000.00. A copy of the Alliance
Deed of Trust is attached to the Bingham Declaration as Exhibit “12.” The Alliance
Deed of Trust was recorded in the Official Records for the County of Orange as
Instrument No. 2014000449175 on November 4, 2014 (the “Alliance Subsequent
Transfer”). The Alliance Deed of Trust was signed by Mark Bishop as the

Member/Sole Manager of Twelve Nine.
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Bank records obtained to date for the Twelve Nine 044 Account do not show
any funds deposited to that account in connection with a loan or extension of credit
by Alliance at or near the time the Alliance Deed of Trust was granted so it does not
appear that any consideration was paid to Twelve Nine in exchange for the transfer.
See Modi Declaration.

On November 2, 2015, an Assignment of Deed of Trust was recorded in the
Official Records of the County of Orange against the Property as Instrument No.
2015000568409 in favor of George Wong Pension Plan (the “Wong Assignment” or
the “Wong Subsequent Transfer”), a copy of which is attached to the Bingham
Declaration as Exhibit “13.” The Wong Assignment was not signed by either Twelve
Nine or by Alliance and was therefore ineffective to transfer any interest in the
Property or in the Alliance Deed of Trust. Instead, the Wong Assignment was signed
by George Wong, Trustee of the George Wong and the Holly Wu Family Trust dated
January 17, 2013 and by Holly Wu, Trustee of the George Wong and Holly Wu
Family Trust dated January 17, 2013. The Wong parties are named as defendants in
the action to the extent that they claim any interest in the Property by this purported,
defective assignment.

The Wong Assignment identifies the purported fractional interest being
transferred as a 670,000/3,750,000 interest in the Alliance Deed of Trust, with the
numerator being identical to the dollar amount stated as the debt amount secured by
the Alliance Deed of Trust. However, a second Assignment of Deed of Trust in favor
of Ray Gokaldas MD, a professional Corp. Profit Sharing Plan (the “Gokaldas
Assignment” or the “Goldakas Subsequent Transfer”) was recorded in the Official
Records of the County of Orange on March 28, 2017 against the Property as
Instrument No. 2017000123167 on the eve of filing of OmniArch’s 2017 Statement
of Claim against ABSIG, AGSMG, Bishop, Chang and others in Alberta. A copy of
the Gokaldas Assignment is attached to the Bingham Declaration as Exhibit “14.”
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This time, the Gokaldas Assignment was executed by James R. Perry, President of
Alliance and purportedly conveyed a 100,000/4,250,000 interest."

F. The Imminent Sale of the Property

The Property was listed on May 6, 2017 for sale on the MLS at a price of
$7,798,000 and remains listed. A copy of the MLS Listing is attached to the
Bingham Declaration as Exhibit “10.” If the Property is sold, the value of the
Property will be lost for the benefit of OmniArch. A preliminary injunction is
necessary to enjoin the sale of the Property pending final adjudication of the issues
set forth in this Complaint. The appointment of a receiver is also necessary to
preserve, market and sell the Property pending a final adjudication of the issues set
forth in the Complaint.

The Twelve Nine Cash Transfers removed money from ABSIG that otherwise
would have been available to pay debts to creditors, placing it out of the reach of
those creditors. Bishop and Chang knew that the Twelve Nine Cash Transfers would
harm the creditors of ABSIG by reducing assets available to repay creditors. Bishop
and Twelve Nine caused the purchase of the Property using ABSIG funds for their
own benefit. Bishop and Twelve Nine knew that by causing the Lien Transfers,
equity in the Property could not be reached by creditors and that the Lien Transfers
put beyond reach of creditors the equity in the Property that otherwise would have
been available to pay debts owed to creditors. OmniArch thus suffered a palpable
economic harm from the fraudulent Cash and Lien Transfers.

II. ISSUANCE OF TEMPORARY RESTRAINING ORDER AND

INJUNCTION AGAINST TWELVE NINE IS APPROPRIATE

In a diversity action, the federal law applies to procedural issues and

substantive legal issues are determined under state law. In the case of requests for

! The Alliance Subsef]uent Transfer, the Wong Subsequent Transfer, and the
%okalfdas Subsequent Transfer are collectively referred to as the “Subsequent Lien
ransfers.

-9-
Fup bilaga 2
Page 1% of 47 gof Memo ga)(ﬁ




Case 2:17-cv-04155-SVW-KES Document 12 Filed 06/05/17 Page 17 of 47 Page ID #:79

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

injunctive relief, federal procedural law applies to a request for injunctive relief, so
long as state law does not bar the granting of injunctive relief based on the nature of
the substantive claims asserted. See Sims Snowboards, Inc. v. Kelly, 863 F. 2d 643,
646 (9™ Cir. 1988) (Rule 65 sets out procedural terms for the issuance of injunctions
and restraining orders but holding that federal court cannot grant injunctive relief if
state law clearly bars that remedy, in that case based on the California anti-injunction
act which precluded injunctive relief in actions for breach of contract for personal
services). In Tri-Dam v. Yick, Case No. 1:11-CV-01301 AWI-SMS, 2016 WL
4061348 at *1 (E.D. Cal. 7/28/2016), the court explained the procedural versus

substantive rules for application of federal or state law to a request for an injunction:

Sims stands for the proposition that the availability of a remedy is
substantive law; where state law prohibits a remedy and federal
law allows it, application of federal law would significantly affect
the result of the litigation.

Id.at *6 (ruling that applying the more stringent standard of federal law for issuance
of a permanent injunction against nuisance in that case was not appropriate as the
state law nuisance per se abatement rules are substantive law).

California law authorizes the Court to issue a temporary restraining order and
preliminary injunction under the circumstances presented. California Civil Code §
3439.07 explicitly includes injunctive relief as a remedy in an action to avoid a
fraudulent transfer to protect the property and prevent further transfer, loss or
dissipation of the asset. California Code of Civil Procedure § 527 provides for a
preliminary injunction to be issued based on affidavits that “show satisfactorily that
sufficient grounds exist therefor.” Section 527(c) authorizes a temporary restraining
order to be issued without notice to the opposing party where “great or irreparable
injury will result to the applicant before the matter can be heard on notice” and the
moving party or counsel certifies under oath that the moving party should not be
required to advise the opposing party for reasons specified in the application for
relief. If a temporary restraining order is issued without notice, California law
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requires the court to issue an order to show cause as to why a preliminary injunction
order should not issue setting a hearing within 15 days, or for good cause within 22
days, after the temporary restraining order is issued. Cal. Civ. P. § 527(d)(1).

The federal standard for issuance of a temporary restraining order and
preliminary injunction and procedures are consistent with California law. Federal
Rule of Civil Procedure 65(b) authorizes issuance of a temporary restraining order
without notice to the adverse party if “(A) specific facts in an affidavit or a verified
complaint clearly show that immediate and irreparable injury, loss, or damage will
result to the movant before the adverse party can be heard in opposition; and (B) the
movant’s attorney certifies in writing any efforts made to give notice and the reasons
why notice should not be required.” Fed.R.Civ.P. 65(b)(1)(A) and (B).

A. The Requested TRO and Preliminary Injunction

Pursuant to Fed.R.Civ.P. 65 and California Civil Code § 3439.07(a)(3)(A),
OmniArech is entitled to an order temporarily restraining and then preliminarily
enjoining and ordering all of the Defendants and their agents, servants, employees,
joint venturers, and partners, and all those acting in concert with them to refrain
from: (1) hiding, secreting, transferring, selling, pledging, granting a security interest
in, or in any other manner disposing or hypothecating any of the Property; (2) doing
any act which will, or which will tend to, impair, defeat, divert, prevent or prejudice
the preservation of the Property; and (3) interfering with the rights and duties of the
receiver or persons acting on behalf of the receiver in the discharge of his duties.

B. Ninth Circuit Authority

A temporary restraining order or preliminary injunction is warranted where the
movant establishes that he “‘is likely to succeed on the merits, that he is likely to
suffer irreparable harm in the absence of preliminary relief, that the balance of
equities tips in his favor, and that an injunction is in the public interest.”” Stormans,
Inc. v. Selecky, 586 F.3d 1109, 1127 (9th Cir. 2009) (quoting Winter v. Natural Res.

Def. Council, Inc., 129 S.Ct. 365, 374 (2008)). In the Ninth Circuit, “‘serious
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questions going to the merits’ and a hardship balance that tips sharply toward the
plaintiff can support issuance of an injunction, assuming the other two elements of
the Winter test are also met.” Alliance for the Wild Rockies v. Cottrell, 632 F.3d
1127, 1131-32 (9th Cir. 2011). “Under this approach, the elements of the preliminary
injunction test are balanced, so that a stronger showing of one element may offset a
weaker showing of another.” Id. at 1131. For the reasons stated below, OmniArch
satisfies the four-factor Winter test, whether analyzed under the traditional
formulation or through the modified “sliding scale” framework utilized in the Ninth
Circuit.

C. California Authority

California Civil Code § 3439.07 addresses remedies available for a creditor
who seeks to avoid a fraudulent transfer of an asset or an obligation incurred under
the California Uniform Fraudulent Transfer Act (CUFTA) (applicable to transfers
prior to January 1, 2016) and the California Uniform Voidable Transactions Act
(CUVTA)(applicable to transactions after January 1, 2016). Among the remedies
provided under section 3439.07 in addition to avoidance of the transfer is the right to
obtain “an injunction against further disposition by the debtor or a transferee or both
of the asset transferred or its proceeds” and “appointment of a receiver to take charge
of the asset transferred or its proceeds.” Cal. Civ. Code §3439.07(a)(3)(A) and
3439.07(a)(3)(B). Remedies are cumulative and in addition to any other remedies
that may exist before the Uniform Fraudulent Transfer Act went into effect. Cortez v.
Vogt, 52 Cal. App. 4th 917, 929 (1997).

D.  The Standards for Issuance of an Injunction Have Been Met

1. OmniArch Is Likely To Succeed On The Merits of Its Claims

CUFTA and CUVTA allow a creditor with a claim against a debtor to avoid
and recover certain transfers of assets or obligations incurred by a debtor where the
criteria of the statute are met. ABSIG is a debtor under Civil Code § 3439.01(e),

defined as a person that is liable on a claim. OmniArch is a creditor of ABSIG as it
-12-
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holds a claim against ABSIG for over $49 million for breach of contract,
misappropriation of funds, fraud and other relief being sought in court proceedings
underway in Alberta, Canada. See Cal. Civ. Code § 3439.01(b) (creditor is a person
who holds a claim against the debtor; claim includes a right to payment that is not
liquidated or otherwise reduced to judgment).

Civil Code § 3439.04(a)(1) allows a creditor to avoid a transfer of property or
an obligation incurred by a debtor that is made with actual intent by the debtor to
hinder, delay or defraud creditors. The intention of the transferor in making the
transfer determines if the transfer can be avoided as an “actual” fraudulent transfer
under section 3439.04(a)(1). In re Agricultural Research and Technology Group,
Inc., 916 F.2d 528, 536 (9" Cir. 1990). Actual intent is generally demonstrated
through circumstantial evidence as direct evidence of an intent by the debtor to
fraudulently transfer its assets is rarely available. In re Agricultural Research and
Technology Group, Inc., 916 F.2d at 536 (knowledge that debtor was operating a
Ponzi scheme, a type of fraudulent investment scheme, or knowledge that
transferring assets would injure creditors of the debtor is circumstantial evidence
sufficient to demonstrate actual intent to hinder, delay or defraud creditors).

In addition, transfers of assets or obligations incurred by a debtor can be
avoided as a “constructive” fraudulent transfer under Civil Code §§ 3439.04(a)(2)
and 3439.05. A creditor may avoid a transfer of an asset by a debtor where the debtor
does not receive reasonable equivalent value in exchange for the transfer and the
debtor has incurred, or believed or reasonably should have believed it would incur
debts that the debtor would not be able to pay as they matured as a result of making
the transfer. Cal. Civ. Code § 3439.04(a)(2)(A). Alternatively, a transfer by the
debtor is avoidable where the debtor did not receive reasonable equivalent value for
the transfer and the debtor was engaged in, or about to engage in, business for which

its remaining capital would be unreasonably small in relation to its business or

transactions. Cal. Civ. Code § 3439.04(a)(2)(B). Additionally, a transfer by a debtor
-13-
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can be avoided if the transfer is not made for reasonable equivalent value and the
debtor was insolvent when the transfer was made or was rendered insolvent as a
result of the transfer. Cal. Civ. Code § 3439.05.

OmniArch can demonstrate a right to avoid the Twelve Nine Cash Transfers
and the Property Transfer under all of these grounds. First, the circumstances
surrounding these transfers are consistent with a number of the “badges of fraud” that
provide circumstantial evidence to support actual intent by the debtor ABSIG to
hinder, delay and defraud its creditors through the transfers. ABSIG and its principal
Bishop knew they were operating a fraudulent scheme in which, among other things,
they were diverting funds from ABSIG for non-business purposes and the personal
benefit of Bishop as its principal. The transfers were with apparent design to divert
ABSIG’s assets to Bishop and his company, Twelve Nine, to acquire a multi-million
dollar residence for Bishop personally and not for any legitimate business purpose.
There was no discernible consideration received by ABSIG in exchange for the
transfers, and ABSIG has been unable to make payments to its creditors, including
OmniArch, as they came due. Given the more than $49 million claim by OmniArch
against ABSIG which is unsatisfied, the circumstances suggest that ABSIG has been
left with insufficient capital to continue its business and it is likely insolvent.

OmniArch is likely to prevail on its allegations in the Complaint against
Twelve Nine LLC that the Twelve Nine Cash Transfers and the Property Transfer
were fraudulently transferred to Twelve Nine. OmniArch has demonstrated that it
has a probability of success on the merits, or at a minimum, that there exists a
“serious question” as to the possibility that OmniArch is entitled to the relief it seeks
in its Complaint. There can be little doubt that Bishop and Chang breached their
fiduciary duties in intentionally stripping American RMBS and ABSIG of their
assets. The actual fraudulent intent of ABSIG in making the transfers to Twelve Nine

is clear: Bishop orchestrated the transfer of over $14 million to his other company,
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Twelve Nine, and purchased a multi-million home in which Bishop resided and used
as his address.
2. OmniArch, as a Creditor of ABSIG, is Likely to Suffer
Irreparable Harm in the Absence of the Requested Relief

In the absence of a temporary restraining order and a preliminary injunction,
OmniArch would suffer irreparable harm in two respects. First, OmniArch will be
deprived of the equitable remedies that it seeks in connection with claims against
Twelve Nine. Second, money damages against Twelve Nine would be inadequate in
the absence of such relief.

a. Loss of Equitable Remedies

In the absence of a temporary restraining order, OmniArch will likely lose its
ability to obtain the equitable remedy that it seeks. Such loss of a movant’s equitable
remedies establishes the requisite “irreparable harm.” See, e.g., ST Ventures, LLC v.
KBA Assets & Acquisitions LLC, 1:12-CV-01058 LJO, 2012 WL 3647656 (E.D. Cal.
Aug. 23, 2012) (“[T]he Court is persuaded that ST Ventures will likely be left
without equitable relief in the absence of a preliminary injunction and as a result
would be irreparably harmed.”). In particular, injunctive relief is appropriate where
proceeds are likely to be transferred in a manner that would deprive a plaintiff of its
ability to seek equitable relief under the UFTA. See Janvey v. Alguire, 647 F.3d 585,
600 (5th Cir. 2011).

Here, OmniArch seeks equitable relief under CUFTA and CUVTA.
OmniArch’s fraudulent transfer claims under the CUVTA seek equitable relief, as
only equitable remedies are available under the CUFTA. See Forum Ins. Co. v.
Devere Ltd., 151 F. Supp. 2d 1145, 1148 (C.D. Cal. 2001) (“By its terms, UFTA
allows only equitable remedies such as avoidance, attachment, an injunction, or
appointment of a receiver.”). The imposition of a preliminary injunction is
appropriate in connection with a fraudulent transfer claim. Rubin v. Pringle (In re

Focus Media), 387 F.3d 1077 (9th Cir. 2004).
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These equitable remedies will likely not be available to OmniArch in the
future unless a temporary restraining order and preliminary injunction is entered
now. Otherwise, Twelve Nine will sell the Property and Bishop will retain or
disburse the proceeds as he sees fit. Once the Property and its proceeds are gone,
OmniArch will not be able to obtain collect on its claims from the Property. As such,
OmniArch will suffer irreparable harm if the requested relief is not granted.

b. Inadequacy of Money Damages

The requisite “irreparable harm” is further established by the inadequacy of
money damages. The Ninth Circuit has expressly held that preliminary injunctive
relief may be appropriate where the “defendant has engaged in a pattern of secreting
or dissipating assets to avoid judgment.” In re Estate of Ferdinand Marcos, Human
Rights Litig., 25 F.3d 1467, 1480 (9th Cir. 1994). Such relief may also be appropriate
where the “plaintiff may not be able to finance his lawsuit against the defendant
without the revenues from his business that the defendant is threatening to destroy.”
Id. (quoting Roland Machinery Co. v. Dresser Industries, 749 F.2d 380, 386 (7th Cir.
1984)). Finally, “irreparable harm” is established where there is evidence that trust
assets are being dissipated and will continue to be dissipated unless the respondent is
enjoined. See, e.g. Newland N. Am. Foods, Inc. v. H.P. Skolnick, Inc., 5:13-CV-
00934 EJD, 2013 WL 792672 (N.D. Cal. Mar. 4, 2013) (threatened dissipation of
trust assets constitutes irreparable injury); Sanzone Brokerage, Inc. v. J&M Produce
Sales, Inc., 547 F. Supp. 2d 599, 602 (N.D. Tex. 2008) (same). All of these
circumstances are present here.

ABSIG and Bishop have deprived OmniArch of its funds by removing them
from the reach of OmniArch, as a creditor of ABSIG. Accordingly, any effort to
pursue monetary damages against Twelve Nine will likely prove grossly inadequate
by itself. In turn, OmniArch will suffer irreparable harm in the absence of the

requested temporary restraining order and preliminary injunction.
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3. The Hardship Balance Strongly Favors OmniArch

Balancing of equitable considerations and the parties’ respective hardships
points strongly in favor of OmniArch. As discussed above, OmniArch will suffer
irreparable harm if the temporary restraining order is not granted and Twelve Nine is
permitted to sell the Property. Conversely, Twelve Nine is looking to sell the
Property itself, and the sales proceeds will be preserved pending the outcome of this
litigation. The Property will be protected by a receiver and the Property will be sold,
which is Twelve Nine’s current objective with respect to the Property. The sales
proceeds will be held by the receiver pending resolution of the underlying litigation.
OmniArch will be assured that the status quo will be preserved and that Twelve Nine
and Bishop cannot divert funds for their own use. This Application seeks to preserve
the status quo and does not purport to alter the rights of any of the parties. Once the
money has stopped moving, then the respective parties can assert their respective
claims to the funds.

4. Public Interest Weighs In Favor of Preserving the Status Quo to
Protect the Debtor’s Investors and Creditors.

Both federal and state policy interests weigh in favor of granting a temporary
restraining order and preliminary injunction in order to protect a debtor’s investors
and creditors. Preservation of the status quo is consistent with California public
policy. California’s applicable statutory and regulatory scheme manifests a strong
public policy interest in assuring that all funds are properly disbursed in connection
with the origination and servicing of trust deed loans. Specifically, originators and
servicers of loans secured by real property are required to establish a trust fund
account. See CAL. Bus. & PROF. CODE ANN. § 10145. Maintenance of such trust
accounts is subject to detailed guidelines and rigid reporting requirements. See CAL.
CoDE REGS. tit. 10, §§ 2830 to 2836; CAL. Bus. & PROF. CODE ANN. §§ 10146,
10231.1 and 10232.25. Commingling of originator/servicer funds with investor funds

is expressly prohibited. See CAL. BUS. & PROF. CODE ANN. § 10176(e); CAL. CODE
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REGS. tit. 10, § 2835. Finally, “[w]hen the right of a broker to receive a portion of
trust funds 1s disputed by the broker’s principal, the disputed portion shall not be
withdrawn until the dispute is finally settled.” CAL. CODE REGS. tit. 10, § 2835(b).
Collectively, these provisions speak to the importance of protecting investors, a goal
best served here through entry of a temporary restraining order and preliminary
Injunction.

E. An ExParte TRO Is Appropriate Under the Circumstances

OmniArch requests that this Court issue a Temporary Restraining Order at
this time, and set this matter for an Order to Show Cause hearing why a Preliminary
Injunction should not be issued. As set forth herein, a Temporary Restraining Order
i1s necessary to protect the interests of OmniArch, and to otherwise prevent the
further dissipation of assets. The Temporary Restraining Order will protect
OmniArch while also providing Defendants with the opportunity to oppose the
relief prior to the issuance of a Preliminary Injunction. The standards under Local
Rule 7.19.2 and Fed.R.Civ.P 65(b) have been met as set forth in detail herein.

Additionally, Code of Civil Procedure Sections 527(a) and (c) also authorizes
the issuance of a Temporary Restraining Order on an ex parte application, where
“great or irreparable injury would result to the applicant before the matter can be
heard on notice.” In determining whether injunctive relief should be issued, the court
examines all the material before it in order to consider whether a greater injury will
result to the defendant from granting the injunction than to the plaintiff from denying
it. Continental Banking Company v. Katz, 1968 68 Cal.2d 512, 528, citing Santa
Cruz Fair Building Association v. Grant, 1894, 104 Cal. 306, 308.

In the present case, OmniArch’s interests would be greatly damaged if
injunctive relief were not granted because the Defendants would continue to have
possession and control of the Property and to divert, misappropriate, lose and/or

dissipate the Property.
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III. APPOINTMENT OF RECEIVER IS APPROPRIATE

OmniArch requests that a receiver be appointed immediately for the following
reasons: (1) statutory and case law provide for the appointment of a receiver under
these circumstances relating to a fraudulent transfer of property; and (2) the
appointment of a receiver is necessary to protect the Property. The scope of the
proposed receiver’s services are set forth in the Order lodged concurrently herewith.

Both California law and the federal law, including Federal Rule of Civil
Procedure 66, authorize the appointment of a receiver in this case. Cal. Civ. Proc.
Code §§ 564(b)(1) and (b)(9) and Civil Code section 3439.07(a)(3)(B) authorize the
appointment of a receiver in a fraudulent transfer action to protect the property or
fund subject to the fraudulent transfer or other creditor claim from loss, removal or
material injury. Civ. Proc. Code § 564(b)(1). California law thus supports the
appointment of a receiver in these circumstances and is consistent with federal law.

Federal Rule 66 provides that a request for appointment of a receiver is
governed by the Federal Rules of Civil Procedure. See Canada Life Assurance Co. v.
LaPeter, 563 F.3d 837 (9th Cir. 2009) (federal law governs appointment of a receiver
in a diversity action); New York Life Ins. Co. v. Watt West Inv. Corp., 755 F. Supp.
287,290 (E.D. Cal. 1991) (federal law governs the appointment of a receiver as an
equitable matter). The federal law governing the appointment of a receiver includes a
broad equitable power to appoint a receiver within the Court’s inherent authority and

sound discretion.

Indeed, a federal court sitting in diversity may exercise
equitable powers independent of state law. [Citations
omitted.] In York, the Court acknowledged that a federal
court sitting in equity is not constrained by what remedies
are available under state law. [Citations omitted.] Thus,
regardless of whether state law provides a vehicle by which
to appoint a receiver, the federal courts are free to provide
that remedy solely by virtue of their equitable powers.

Canada Life, 563 F.3d at 843; New York Life Ins., 755 F. Supp. at 290 (“the Ninth

Circuit has reiterated the vitality of the1 9federal court’s independent and inherent

Fup bilaga 2
Page 26 of 47 of Memo Z)aig




Case 2:17-cv-04155-SVW-KES Document 12 Filed 06/05/17 Page 27 of 47 Page ID #:89

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

equitable power and jurisdiction” citing F.T.C. v. H. N. Singer, Inc., 668 F. 2d 1107,
1112 (9th Cir. 1982) in which the Court upheld an asset freeze issued under the
district court’s equitable powers though the standards for an attachment under Rule
64 and state law were not met).

The appointment of a receiver is necessary to protect the Property and to
prevent the further dissipation of assets. A receiver should be appointed immediately
to protect, manage, operate, oversee, market and otherwise preserve the Property
pending judgment on the causes of action asserted in the Complaint. If a receiver is
not appointed, the Property will be at risk of deterioration. This warrants the
immediate appointment of a receiver.

The Property is currently listed for sale by Twelve Nine and is danger of being
lost, severely impairing its value to OmniArch. OmniArch seeks to enjoin the sale of
the Property pending litigation on the issues set forth in the Complaint. However,
pending a determination on the merits of the issues, there is a risk of harm to the
Property. The appointment of a receiver is necessary to preserve, market and sell the
Property pending adjudication on the merits so that the assets available to satisfy
OmniArch’s claim are not further dissipated. Unless a receiver is appointed, there
would be no restraint or accountability, and Twelve Nine and Bishop would be free
to continue to use, misappropriate, dissipate or conceal the Property and the proceeds
thereof. Plaintiffs have no plain, speedy or adequate remedy at law and will suffer
irreparable damage, injury and harm unless a receiver is appointed to take
possession, control and management of the Property. The harm to Plaintiffs includes,
without limitation, loss of the Property and proceeds therefrom which now represents
the best source of recovery to satisfy OmniArch’s claim.

IV. OMNIARCH AND RECEIVER BONDS

A. Plaintiff's Bond Should Be Minimal.

Code of Civil Procedure § 529(a) requires a plaintiff to post an undertaking to

cover any damages that may be caused by the issuance of an injunction, if the Court
20-
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later determines that such plaintiff was not entitled to the injunction. Federal Rule of]
Civil Procedure 65(c) provides that the court may only issue a temporary restraining
order or preliminary injunction “if movant gives security in an amount that the court
considers proper to pay the costs and damages sustained by any party found to have
been wrongfully enjoined or restrained.” A bond is required to be posted in support
of a temporary restraining order.

In this case, OmniArch seeks a temporary restraining order to prevent the
Property or any interest in the Property from being transferred, sold, encumbered, or
injured until a hearing may be held on notice pursuant to an order to show cause as to
why a preliminary injunction for the same relief should not issue. In addition, if the
Court grants OmniArch’s request to appoint a temporary receiver, then OmniArch
requests that a temporary restraining order issue in aid of the receiver, preventing the
Defendants or any other person with notice of the receiver’s appointment from
interfering with the receiver’s conduct of his duties and powers under the
receivership order. In either case, given the limited scope of the restraint, i.e.
preventing the sale, disposition, transfer or encumbrance of the Property and any
interference with the temporary receiver, and the limited time frame in which the
restraint will be in place before the hearing can be held on a preliminary injunction
and confirmation of the receiver’s appointment, the potential damages from such
restraint are minimal or non-existent under the circumstances. Since the purpose of]
the bond under both state and federal law is to provide a source for payment of costs
or damages if the temporary restraining order is found to have been wrongfully
issued, and those costs would appear to be virtually non-existent given the restraint,
timing and scope of relief sought, OmniArch contends only a modest bond at most
should be required. Johnson v. Couturier, 572 F. 3d 1067, 1086 (9th Cir. 2009)
(court in its discretion determined no bond was required in light of the minimal risk
of damage or injury to the enjoined party). To the contrary, in the face of the

OmniArch fraudulent transfer claim and evidence the funds of OmniArch’s debtor
21-
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directly paid for the Property, Twelve Nine and Bishop have little incentive to
maintain and preserve the value of the Property, putting OmniArch’s interests at risk.
However, OmniArch is prepared to post a bond if the Court determines one is
necessary.

B. The Receiver's Bond Should Be Limited In Amount.

The purpose of a receiver's bond under California law is to ensure that a
receiver faithfully performs his or her duties and obeys the orders of the Court. See
Code Civ. Proc. § 567(b). OmniArch has nominated Stephen J. Donell as the
Receiver. Mr. Donell specializes in court-appointed receiverships and has served as a
court-appointed receiver in numerous matters similar to this one. Mr. Donell and his
company are experienced in the areas of real estate, including commercial and
industrial assets, such as the Property, office buildings, condominiums, among other
operations. Further, it is OmniArch’s understanding that Mr. Donell will, as the
Receiver, maintain existing insurance coverage for the Property. In light of Mr.
Donell's experience and established track record of faithfully performing his duties
as a receiver, and the insurance coverage to be maintained by Mr. Donell with
respect to the Property, OmniArch requests that the Court require the receiver to post
a minimal receiver's bond. For the receiver’s undertakings pursuant to Cal. Code of
Civ. Proc. § 567(b), OmniArch believes that an undertaking in the amount of no
more than $10,000 is appropriate and sufficient in light of the fact that there are no
rents to be collected from the Property, there are no current operations or use, and the

proposed receiver’s high level of expertise.

V.  NOMINATION OF RECEIVER

OmniArch hereby nominates Stephen J. Donell to act as receiver for the
purposes set forth herein and as ordered by the Court. Attached as Exhibit “17” to
the Declaration of Stephen J. Donell, filed concurrently herewith, is a resume of
experience for the proposed receiver. Mr. Donell is not a party, an attorney of a party

22
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or a person interested in this action, or related to any judge of the court by
consanguinity or affinity within the third degree. 1d. Mr. Donell's qualifications and
experience are set forth at length in his declaration filed concurrently herewith. Mr.
Donell's qualifications and experience warrant his appointment as receiver of the
Receivership Property.

Therefore, Plaintiff respectfully requests that its nomination of Stephen J.
Donell be approved, and that Mr. Donell be named receiver of the Receivership
Property by this Court.

VI. BASIS FOR EX PARTE RELIEF

Both California and federal law authorize the relief sought by this Motion to
be granted on an ex parte basis upon a proper showing. Cal. Civ.P. Code § 527(c),
Cal.R.Ct. 3.1175(a); F.R. C. P. 65(b) and 66; Local Civ. R. 7-19.2. The California
Rules of Court specifically authorize the appointment of a receiver on an ex parte
basis upon a showing of “The nature of the emergency and the reasons irreparable
injury would be suffered by the applicant during the time necessary for hearing on
notice.” Cal. R. Ct. 3.1175(a)(1). Under California law, the ex parte request must be
supported by a declaration which includes information regarding “the use being
made of the property by the persons in possession.” Cal. R. Ct. 3.1175(a)(3).
Appointment of a receiver on an €X parte basis is subject to the requirement that an
order to show cause be issued to confirm the receiver’s appointment at a noticed
hearing. Cal. R. Ct. 3.1176.

F.R.C.P. 65(b) also authorizes a temporary restraining order to be issued ex
parte, and Local Civil Rule 7-19 applies to ex parte applications, including ex parte
relief sought without notice to the other side if the grounds stated are sufficient.
There is a serious risk of irreparable injury if the Property, which is currently listed
for sale, is transferred. If notice 1s given of this Application, given the propensity
demonstrated by Bishop to shift assets through and away from his companies, there

1s a risk that the Property would be transferred before the Court could issue a ruling
23-

Pagljfau3r(:)) giéll?go? M<23mo Z)Q&




Case 2:17-cv-04155-SVW-KES Document 12 Filed 06/05/17 Page 31 of 47 Page ID #:93

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

and prevent the loss of the Property. Facing a lawsuit seeking over $49 million in
damages, and with the Property already listed for sale, there would be little incentive
for Bishop and Twelve Nine to not transfer the Property while no restraint is in place.
Further, there is a risk of encumbrance of the Property that may equally injure
OmniArch if the equity is impaired through new liens. The history of the suspicious
transfers of portions of the Alliance Deed of Trust raise the risk of additional
attempts to encumber the Property. The emergency relief sought will simply preserve
the status quo to allow the issues raised in this litigation to be fully aired while
protecting the Property and placing it in the hands of an independent fiduciary to be
preserved until the Court determines the parties’ respective rights and claims.

VII. SERVICE OF TWELVE NINE BY SERVICE ON THE

SECRETARY OF STATE IS APPROPRIATE

In connection with proceedings commenced by OmniArch in Alberta, Canada,
counsel for OmniArch has attempted to serve Mark Bishop with pleadings at the
Property. These attempts are detailed in the attached Phelps Declaration. Five
separate service attempts were made from May 12, 2017 through May 20, 2017, and
included attempts made at night, in the early morning, midday and during a five-hour
surveillance of the Property. On one occasion only, the process server observed
lights on at the Property and heard a dog barking, but the lights were turned off and
the dog stopped barking as soon as the process server knocked on the door. It was
apparent that whoever may be residing at the Property is unwilling to respond to
OmniArch’s service attempts.

OmniArch seeks an order of the Court authorizing OmniArch to serve a copy
of its pleadings and any order issued by the Court on this Application on Twelve
Nine by serving a copy on the California Secretary of State pursuant to California
Corporations Code § 17701.16(c). Fed.R.Civ.P. 4(e)(1) permits the Court to apply
state law on service of process. That statute authorizes service of a limited liability

company by serving the Secretary of State when “the designated agent cannot with
24-
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reasonable diligence be found at the address designated for personal delivery of
process, and it is shown by affidavit to the satisfaction of the court that process
against a limited liability company . . . cannot be served with reasonable diligence
upon the designated agent by hand in the manner provided by Section 415.10,
subdivision (a) of Section 415.20, or subdivision (a) of Section 415.30 of the Code of
Civil Procedure.” Those sections respectively provide for personal service, service
on the person in charge at the person’s office or usual mailing address, or service by
mail with a notice and acknowledgment of service for the person served to sign and
return.

Twelve Nine’s registered agent is Mark Bishop, and the agent’s address 1s the
Property. OmniArch has demonstrated that personal service or service on any other
person at the “office” address of Twelve Nine, which is the Property itself, has been
unsuccessful despite repeated efforts. It is unlikely given the apparent attempt to
avoid service that Bishop would sign and return a notice and acknowledgment.
Nevertheless, in addition to serving the Secretary of State, OmniArch proposes to
serve Twelve Nine, by its registered agent Bishop, with the pleadings and any order
issued on this Motion by both regular mail with a request to return an
acknowledgment of receipt and by overnight mail delivery service at the Property
address, the address for service of Bishop as registered agent on file with the

Secretary of State.

Dated: June 2, 2017 DIAMOND McCARTHY LLP

By: /[s/Kathy Bazoian Phelps
Kathy Bazoian Phelps
Attorneys for OmniArch Capital Corporation,
OmniArch Management Corporation,

OmniArch Fixed Income Limited Partnership,
and OmniArch Fixed Income G.P. Ltd.

5.
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DECLARATION OF JAY MODI

I, Jay Modi, declare under penalty of perjury under the laws of the United
States of America, as follows:

1. I am the President and a Director of the Applicants OmniArch Capital
Corporation ("OmniArch Capital"), OmniArch Management Corporation ("OAM")
and OmniArch Fixed Income G.P. Ltd. ("OmniArch GP"). I have personal
knowledge of the facts set forth herein, except as to those stated on information and
belief and, as to those, I am informed and believe them to be true. If called as a
witness, I could and would competently testify to the matters stated herein.

2. OmniArch Capital, OAM, and OmniArch GP are each corporations
incorporated under the Alberta Business Corporations Act, RSA 2000, ¢ B-9, with
head offices in Calgary, Alberta.

3. Applicant OmniArch Fixed Income Limited Partnership ("OmniArch
LP") is a limited partnership registered in Alberta, Canada. OmniArch GP is the
general partner of OmniArch LP. I refer to OmniArch Capital, OAM, OmniArch GP
and OmniArch LP collectively herein as "OmniArch.”

4. I make this Declaration in support of the Ex Parte Motion for a
Temporary Restraining Order and Preliminary Injunction and for the Appointment of
a Receiver to stop the transfer of and to preserve, market and sell the property at 64
Ritz Cove Dr., Dana Point, California (the “Ex Parte Motion™).

5. The OmniArch entities are all organized and registered to do business in
Canada. OmniArch G.P. is the general partner of OmniArch LP. OmniArch’s
business is raising investment funds in Alberta, Canada and then investing those
funds into mortgage-backed security bonds sold in the United States. Canadian
investors purchased bonds issued by OmniArch Capital (the “OCC Bonds”). Funds
generated by the sale of the OCC Bonds were provided to OAM through an
intercompany loan. OAM, in turn, loaned the funds to OmniArch LP, which

exchanged the funds from Canadian dollars to U.S. dollars and provided those funds
26-
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to American RMBS Equity Fund IV LP (“American RMBS”) for investment in
mortgage-backed securities in the United States.

6. American RMBS is an entity that was formed pursuant to a limited
partnership agreement among ABS Investment Group, LLC (“ABSIG”), Mark
Bishop (“Bishop”) and OmniArch, LP. When formed, ABSIG was the general
partner and OmniArch LP was the sole limited partner of American RMBS.

7. American RMBS was formed with the sole mandate of acquiring,
managing and holding for investment a portfolio of mortgage-backed securities
under the direction of ABSIG and within specific investment guidelines set forth in
the partnership agreement (the “American RMBS Limited Partnership Agreement”).
A true and correct copy of the American RMBS Limited Partnership Agreement is
attached hereto as Exhibit “3.”

8. ABSIG is a California limited liability company that is the fund
manager of American RMBS and was the general partner of American RMBS until
ABS Management Group, LLC (“ABSMG”), a Delaware limited liability company
doing business in California, became the current general partner of American RMBS.
Bishop, along with Craig Chang (“Chang”), at various times were the managers or
co-managers of ABSIG. In addition, Bishop and Chang were the principals, along
with Lisa Duehring, of American RMBS.

9. From 2011 to 2016, over $98 million was paid by OmniArch to the
account of American RMBS at CommerceWest Bank, Account No. xxxxx005 (the
“RMBS 005 Account”) for the purpose of bond purchase and sales transactions on
behalf of OmniArch.

10.  On November 3, 2016, OmniArch commenced an action in the Court of
the Queen's Bench of Alberta, in Calgary, Alberta, Canada (hereinafter, "the 2016
Canadian Action"), naming American RMBS, ABSIG and ABSMG and
CommerceWest Bank, in order to obtain information necessary to aid the Court-

appointed Monitor’s investigation in a pending Companies’ Creditors Arrangement
27-
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Act proceeding before the Court of Queen's Bench of Alberta, Action No. 1601-
08730 (the "CCAA Action") and to identify any wrongdoing in relation to
investments made by the American RMBS, ABSIG and ABSMG on behalf of
OmniArch. A true and correct copy of the 2016 Statement of Claim filed by
OmniArch commencing the 2016 Canadian Action 1s attached hereto as Exhibit “1”.

11.  The Court-appointed Monitor in the CCAA Action has been unable to
account for approximately $49 million that were held by American RMBS, ABSIG
and ABSMG in connection with the sale and purchase of residential mortgage-
backed securities ("RMBS Bonds") on behalf of OmniArch. The discovery of these
unaccounted for funds is described in the 2016 Statement of Claim.

12.  American RMBS, ABSIG and ABSMG received investor funds on
behalf of OmniArch for the purchase and sale of RMBS Bonds in the United States,
and were required to transfer the net funds and interest derived from RMBS Bond
transactions back to OmniArch, which OmniArch then used to make payments to its
investors. Instead, in the course of the CCAA Action, OmniArch discovered that
approximately $49 million in funds that were held by American RMBS, ABSIG and
ABSMG on behalf of OmniArch cannot be accounted for or reconciled with the
purchase and sale of RMBS Bonds by those entities. In light of the millions of
dollars of unaccounted funds, OmniArch continued its investigation through requests
for banking and other records and discovery. After reviewing the banking records
produced by CommerceWest Bank, as well as records produced by ABSIG,
OmniArch filed another application to the Canadian Court on March 30, 2017,
seeking an additional order for disclosure and discovery of documents and
information. That application was granted by the Canadian Court, and based on that
order, OmniArch sought and obtained additional orders for foreign discovery from
this Court and the District Court for the Southern District of California in April 2017.

13. Inaddition, on April 5, 2017, OmniArch filed a second Statement of

Claim in the Court of Queen’s Bench of Alberta, Canada, Court File Number 1701-
8-
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04741 (*“2017 Statement of Claim”), asserting claims against ABSIG, ABSMG,
Bishop, Chang and others, and alleging that at least $49,384,625 invested by
OmniArch has been misappropriated by Bishop, ABSIG and others through a
fraudulent scheme. OmniArch holds claims against ABSIG, the general partner of
American RMBS, for breach of contract, breach of fiduciary obligations, and breach
of duties of good faith, among other potential claims. A true and copy of the 2017
Statement of Claim is attached hereto as Exhibit “2.”

14.  The discovery conducted to date shows that at least $82,042,374.00 of
the $98 million in OmniArch’s funds transferred to American RMBS between 2011
and 2016 were transferred out of the accounts at American RMBS and into the
accounts of ABSIG.

15.  In December 2016, February 2017, and May 2017, OmniArch obtained
banking and other records and information in response to the discovery orders issued
by the Courts in California in November 2016 and April 2017. Those records
revealed numerous and significant transfers of funds were made by ABSIG to other
entities associated with, owned and controlled by Bishop and/or Chang. Specifically,
the banking records disclosed that over $14 million in funds were transferred from
one of ABSIG’s bank accounts, the ABSIG 070 Account to an account of Defendant
Twelve Nine at CommerceWest Bank (the “Twelve Nine 044 Account”) by Bishop
as ABSIG’s manager.

16.  In a telephone conversation in or around October 2016, Bishop told me
that the Twelve Nine 044 Account relates to his other business activities, which 1
understood to be distinct from the business of ABSIG. The list of specific transfers of
funds from the ABSIG 070 Account to the Twelve Nine 044 Account is as follows:

Date Amount
8/6/13 $ 510,000.00* (see Ritz Cove property section below)
8/8/13 $6,500,000.00* (see Ritz Cove property section below)
10/18/13 $5,700,000.00
4/18/14 $ 200,000.00

5/23/14 $ 50,000.00
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8/8/14 $ 10,000.00
10/27/14 $ 10,000.00
10/28/14 $ 85,000.00
11/28/14 $ 245,000.00
12/17/14 $ 30,000.00
1/5/15 $ 100,000.00
2/24/15 $ 25,000.00
3/12/15 $ 40,000.00
4/21/15 $ 30,000.00
5/15/15 $ 30,000.00
5/21/15 $ 385,000.00
6/08/15 $ 85,000.00
6/17/15 $ 266,933.00
7/28/15 $ 25,000.00
9/24/15 $ 10,000.00
9/28/15 $ 5,000.00
11/24/15 $ 30,000.00
12/30/15 $ 30,000.00
1/19/16 $ 40,000.00
2/4/16 $ 34,000.00
2/24/16 $ 100,000.00
4/11/16 $ 10,000.00
4/27/16 $ 2,000.00
4/28/16 $ 30,000.00
4/29/16 $ 8,000.00
5/23/16 $ 30,000.00

16.  The list of transfers was compiled from the CommerceWest bank
statements which were produced to OmniArch in response to a subpoena served on
the Bank. The records for the Twelve Nine 044 Account are attached as Exhibit “4.”

17.  The records for the ABSIG 070 Account are attached hereto as Exhibit
g »

18.  ABSIG made two other cash transfers to or for the benefit of Twelve
Nine. On September 8, 2016, ABSIG transferred the sum of $199,720.00 from the
ABSIG 728 Account to the Twelve Nine 044 Account. A true and correct copy of the
bank statements and other records received from CommerceWest Bank in response

to a subpoena that reflect this transfer is ?.tha_ched hereto as Exhibit “6.”
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19.  Additionally, ABSIG paid the sum of $126,000.00 to The Escrow Firm
as a deposit directly for the benefit of Twelve Nine (the “Deposit”). A true and
correct copy of the bank statements received from CommerceWest Bank in response
to a subpoena are attached hereto as Exhibit “7” reflecting this transfer.

20. Thus, at least $14,981,653.00 (the “Twelve Nine Cash Transfers”) in
funds were transferred from OmniArch’s debtor, ABSIG, to Twelve Nine since
August 2013.

21.  Exhibit “4” contains the statements that show that, from the Twelve
Nine Cash Transfers, Twelve Nine transferred the following sums to the Escrow
which were paid directly from the Twelve Nine Cash Transfers received from

ABSIG in the amounts of $510,000.00 on August 6, 2013 and $6,500,000.00 on

August 8, 2013:
Date Amount
8/7/13 $504,000.00
8/8/13 $5,673,885.01

These transfers are reflected in the August 2013 statement for the Twelve Nine
044 Account, and the wire transfer records reflecting the payments to The Escrow
Firm are included therein.

22.  As further evidence of the alleged fraudulent scheme, the investigation
by OmniArch through recent discovery has disclosed that approximately $28 million
was transferred from the ABSIG 070 Account to other third party individuals and
entities directly affiliated with Bishop, including to Annika Olbin, who is the wife of
Bishop, 982 Media LLC, Outsource Media Group LLC, American Data Network
Inc., Optimus Socially Responsible Investment Ltd., Optimus Fonder AB, and Team
Nation Investment Fund III, LP.

23.  Additionally, the bank records of Twelve Nine attached hereto as
Exhibit “4” reflect that Twelve Nine received $5,700,000 from ABSIG on October
18, 2013 and subsequently transferred at least $3.5 million of those funds to Main

Street Films Inc., which is run by Chang. The wire transfer records reflecting
31-
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payment to Main Street Films are attached at the end of Exhibit “4.” ABSIG
transferred an additional net amount in excess of $1,700,000 to Main Street Films. |
believe the transfers by ABSIG to individuals and entities affiliated with Bishop and
Chang, but unaffiliated with mortgage-backed securities, are a further indication of
the fraudulent nature of the transfers made by ABSIG.

24. A true and correct copy of the Articles of Organization for Twelve Nine
that were produced by CommerceWest Bank in response to a subpoena is attached
hereto as Exhibit “8.”

25. Atrue and correct copy of the Operating Agreement for Twelve Nine
that were produced by CommerceWest Bank in response to a subpoena is attached
hereto as Exhibit “9.”

| declare under penalty of perjury under the laws of the United States of

America that the foregoing is true and correct. Executed this 2nd day of June, 2017.

P

Jay Modi

-32-
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DECLARATION OF GREGORY BINGHAM

I, Gregory Bingham, declare as follows:

1. I am a real estate agent with Coldwell bank in the Newport Beach,
California office. I have personal knowledge of the facts set forth herein, except as to
those stated on information and belief and, as to those, I am informed and believe
them to be true. If called as a witness, I could and would competently testify to the
matters stated herein.

2. I have worked as a real estate agent in the Los Angeles and Orange
county areas since 1996. | joined Coldwell Banker Residential Brokerage in 2003
and joined with Coldwell Banker Previews International Orange County and Los
Angeles in 2008.

3. On May 31, 2017, I reviewed the MLS for properties listed for sale in
California and, as of May 31, 2017, the property located at 64 Ritz Cove Dr., Dana
Point California (the “Property’’) was listed for sale for $7,798,000. A true and
correct copy of the MLS report showing that the Property is currently listed for sale
is attached hereto as Exhibit “10.” The MLS report reflects that the Property has been
on the market for 26 days.

4. I caused to be pulled from the real property records the deeds and
encumbrances that appear of record against the Property. Attached hereto as true and
correct copies of the documents that I located from the real property records:

a. A Grant Deed transferring title to Twelve Nine was recorded in the real
property records of the County of Orange on August 15, 2013, as
Instrument No. 2013000484097 (the “Grant Deed”). A true and correct
copy of the Grant Deed is attached hereto as Exhibit “11.”

b. Deed of Trust (the “Alliance Deed of Trust™) in favor of Alliance
Portfolio, Private Equity Finance, Inc. (“Alliance”), and against the
Property in the amount of $3,750,00.00, recorded in the Official Records
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] for the County of Orange as Instrument No. 2014000449175 on November
2 4,2014. A true and correct copy of the Alliance Deed of Trust is attached
3 hereto as Exhibit “12.”
4 c. Assignment of Deed of Trust was recorded in the Official Records of the
S County of Orange on November 2, 2015 against the Property as
6 Instrument No. 2015000568409 in favor of George Wong Pension Plan
1l (the “Wong Assignment”). A true and correct copy of the Wong
8 Assignment is attached hereto as Exhibit “13.”
9 d. An Assignment of Deed of Trust was recorded in the Official Records of
10 the County of Orange on March 28, 2017 against the Property as
11 Instrument No. 2017000123167 in favor of Ray Gokaldas MD, a
12 professional Corp. Profit Sharing Plan (the “Gokaldas Assignment”). A
13 truc and correct copy of the Gokaldas Assignment is attached hercto as
14 Exhibit “14.”
15 5. The face of the Grant Deed states the documentary transfer tax paid was

16 [ $6,930.00. The documentary transfer tax for the transfer of property in Dana Point is
17 | calculated at $1.10 per $1,000, so I believe that the purchasc price of the Property

18 | was $6,300,000.00 based upon this information. Additionally, I reviewed the MLS
19 || sales history for the Property which reflects that the Property was sold to Twelve

20 | Nine LLC for $6,300,000.00 in 2013.

22 1 declare under penalty of perjury under the laws of the United States of

23 | America that the foregoing is true and correct. Executed this 2nd day of June, 2017

4 | in Newport Beach, California.
> C%/ z%/

o
N

26 Greg Bingham
27
23
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DECLARATION OF KATHY BAZOIAN PHELPS
I, Kathy Bazoian Phelps, declare:

1. [ am a partner in the law firm of Diamond McCarthy LLP, the
attorneys for Plaintiffs OmniArch Capital Corporation, OmniArch Management
Corporation, OmniArch Fixed Income Limited Partnership, and OmniArch
Fixed Income G.P. Ltd. (collectively, “OmniArch™) in this action. I am duly
admitted to practice in the State of California and before the above-entitled
Court. I have personal knowledge of all of the facts in this declaration and, if
called as a witness, could competently testify to these facts.

2. This declaration is filed in support of OmniArch’s Ex Parte Application
seeking a temporary restraining order and preliminary injunction and appointment of
a receiver.

3. In connection with my representation of OmniArch in this matter, [
performed an on-line search of the records of the California Secretary of State
regarding the entity Twelve Nine LLC. I obtained through that search the Statement
of Information for Twelve Nine LLC, a true and correct copy of which is attached
hereto as Exhibit “15.” T also performed an on-line search of the California Secretary
of State records as to the entity Main Street Films, Inc. I obtained through that search
a Statement of Information concerning Main Street Films, Inc., a true and correct
copy of which is attached hereto as Exhibit “16.”

4. I was also local counsel for OmniArch in its 2017 ex parte applications
filed in this Court, Case No. SACV 16-2031-UA (KES) and in the District Court for
the Southern District of California, Case No. 16-cv-02991-CAB-AGS and supervised
the issuance and service of records subpoenas on approximately 15 financial
institutions based on discovery orders issued in those cases.

5. I have attempted to serve Mark Bishop (“Bishop”) with pleadings at the
address of the Property, which is the address identified in the Secretary of State

records for service of process on Twelve Nine LLC. My attempts at service of papers
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on Bishop at that address were unsuccessful, despite repeated attempts to serve him
there at different times of the day over multiple days and despite a five-hour
surveillance at the Property. In the course of attempting to serve papers on a party or
third party, I receive regular written reports from my firm’s attorney service, First
Legal, on the status of the service attempts, and I received such reports in connection
with the attempts to serve Bishop. Those reports indicate the following service
attempts and unsuccessful outcomes:

5/12/17 @ 8:38 pm - No answer at the door, no activity within premises, no
lights. No answer at neighbors.
5/13/17 @ 7:30 am - No answer at the door, no activity heard or seen within
premises.

5/13/17 @ 7:50 pm - No answer at the door. Lights were on and dog barking.
After server knocked on the door. The lights were turn[ed] off and dog stop barking.
No answer at neighbors.

5/14/17 @ 2:20 pm - No access, gate to the front door is closed and locked.
Server knocked on garage door but no one would come out.

5-18-17 - Per Ciara, authorized 5 hour surveillance for 5-20-2017 for Annika
[Olbin] and Mark [Bishop]

5/20/2017 from 7:30am to 1:15pm - At no time during the surveillance did we
observe the subject or anyone come or go from the location.

6. Despite my firm’s prior diligent attempts to serve Bishop at the
Property, I have been unable to effectuate service of papers on him there. Therefore,
on behalf of OmniArch, I request that in addition to attempting to serve the
complaint, any temporary restraining order and other related papers on Twelve Nine
LLC through Bishop by regular U.S. Mail and overnight mail delivery service at the
Property, that OmniArch also be permitted to serve Twelve Nine LLC by service on
the California Secretary of State.
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1 7. I certify that I have made the arguments in the foregoing memorandum
2 | for 1ssuance of the temporary restraining without notice in good faith based on the

3 | evidence and authorities presented, pursuant to Rule 65(b)(1)(B).

5 I declare under penalty of perjury that the foregoing is true and correct and that

6 | this declaration was executed this 2nd day of June 2017 at Los Angeles, California.

/s/Kathy Bazoian Phelps
KATHY BAZOIAN PHELPS
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DECLARATION OF STEPHEN J. DONELL

I, Stephen J. Donell, declare as follows:

1. I understand that I have been nominated to act as the Receiver in the
above-captioned action. The information set forth below is known to me through
firsthand knowledge. If called as a witness in this matter, I could and would
competently testify under oath as to the facts set forth below.

2. Since 1990, I have administered and/or been appointed as a federal and
state court receiver in more than 600 cases in multiple state/jurisdictions across the
country. I have extensive experience involving commercial and residential real estate
including sub-standard properties, office, industrial, apartments, retail, assisted
living, self-storage and specialty property, asset and business operations/liquidations,
temporary management of going concerns involving a variety of business-types
including equipment manufacturing, distribution, professional services organizations,
and tech companies. In addition, I have administered cases involving post judgment
enforcement actions, secured creditor foreclosures, marital dissolutions, partnership
disputes, health & safety code violations and other types of receivership
appointments. I have performed millions of dollars of repairs/maintenance to
residential/commercial property as a court appointed receiver. I have also
administered and/or been appointed in federal court as receiver in United States
Securities and Exchange Commission, Federal Trade Commission and other
government enforcement actions involving business/consumer fraud. These cases
have involved over 25,000 investors and invested funds totaling more than $750
million and include asset recovery in multiple foreign jurisdictions.

3. I am the President of FedReceiver, Inc., a California Corporation that
specializes in the administration of receivership matters. FedReceiver, Inc. currently
employs four active receivers. It is based in Los Angeles, California.

4, I am the President of Jalmar Properties, Inc., a full service real estate
management company which holds an Accredited Management Company (“AMO”
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designation) through the Institute of Real Estate Management. Jalmar, on a
cumulative basis, has managed in excess of 7,000 apartment units and 6 million
square feet of commercial properties having a market value in excess of one billion
dollars. I hold a Certified Property Manager professional designation (“CPM”)
through the Institute of Real Estate Management. Jalmar was formed in 1985 and it 1s
based in Los Angeles, CA.

5. I am the immediate past Co-President of the Los Angeles/Orange
County Chapter of the California Receivers Forum (“CRF”) and a former member of
the State Board of Directors of the CRF. I was the 2013-2015 President of the
National Association of Federal Equity Receivers (“NAFER™).

6. I have substantial experience that is particularly relevant to the matter
pending before this Court and I possess the experience necessary to accept this
appointment.

7. I am not a party, an attorney of a party or person interested in this
action, or related to any judge of the court by consanguinity or affinity within the
third degree.

8. I do not have any oral or written contract, agreement, arrangement,
understanding or relationship with any party to this action regarding the manner in
which the Receivership estate will be administered, including but not limited to the
professionals I may retain, fees to be charged, proposed expenditures to be incurred
and manner and method to be used to comply with any Order of the Court. This also
includes whether or not I will be retained by or work with any party post-
Receivership.

0. As the proposed Receiver, I agree that I am an agent of the Court and
not of any party to the litigation, and as such 1) I will remain neutral; 2) I will act for
the benefit of all who may have an interest in the Receivership property; and 3) I will

hold the assets of the Receivership for the Court and not the Plaintiff.
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10.  Attached hereto as Exhibit “17,” and by this reference made a part
hereof, is a true copy of my most recent CV. I am not, to the best of my knowledge,
related to any judge or commissioner of this Court. Neither I nor my office is
associated with, or employed by any party in this matter.

11. My standard billing rate is $385 per hour. My staff bills at rates varying
from $75 per hour (for field agents) to $325 per hour for assistance from a CPE, CFE
or CFF credentialed staff member. Attached hereto as Exhibit “18,” and by this
reference made a part hereof, is a copy of my Fee Schedule. My overall blended
standard billing rate is $199.29 per hour.

I declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct.

Executed this 2™ day of June 2017, at Los Angeles, CA.

<ece Tmetld

STEPHEN J. DONELL
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