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Avgörande
Datum Avgörandetyp Utgång Innehåll Överklaganden
2013-08-13 BESLUT Interimistiskt beslut Övrigt
2013-10-04 BESLUT Interimistiskt beslut Övrigt Överklagat
2014-04-10 DOM Övrigt

Aktörer
1 Scientia Fund Managment AB, 556739-2849 Kärande

Ombud: Advokat Johan Gregow
Ombud: Jur.kand. Carl Rother-Schirren

2 Asama Aktiebolag (tidigare Strategi Placering i Skandinavien AB),
556860-5082

Svarande

Ombud: Advokat Olof Hildebrand

Saken
yrkande om interimistiskt förbud

Händelser
Nr Datum Aktbilaga Händelsetext Bevakningsdatum Samband

1 2013-08-09 1 Stämningsansökan

2 2013-08-09 2 - 20 Bilaga 1-19 till stämningsansökan

3 2013-08-09 21 Registreringsbevis

4 2013-08-09 22 Fullmakt

5 2013-08-09 Ans avg betald/kassakvitto

6 2013-08-13 23 BESLUT - Scientia Fund Managment AB,
Strategi Placering i Skandinavien AB

7 2013-08-13 Ab 23 till kdnomb (e-post), Ab 23 och 1 till MD
och KO.
Ab 23 (inkl. ab 1-21) till svd (delges)

8 2013-08-13 24 Samtal med kdn-ombudet adv. Gregow, som
begär att käranden genom egen försorg ska få
delge det interimistiska beslutet i aktbil. 23
genom stämningsman, alternativt att tingsrätten
ska direkt försöka delge beslutet genom
stämningsman. Anna Bladh Redzic OBS:
Anteckning, aktbil. 24 utgår.

9 2013-08-14 BESLUT: Tingsrätten medger att Scientia Fund
Management AB genom egen försorg försöker
delge Strategi Placering i Skandinavien AB
beslut enligt aktbil. 23. Scientia Fund
Management AB ska senast den 23 augusti 2013
inkomma med bevis om delgivning.
/Tingsfiskalen Anna Bladh Redzic

10 2013-08-14 Dagboksblad översänt per e-post till adv.
Gregow.
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11 2013-08-22 25 - 26 Skrift fr kndomb Gregow samt delgivn.bevis
(mail)

12 2013-08-30 Ab 26 inkom i original.

13 2013-08-30 Advokat Olof Hildebrand (uppgivet omb. för
svdn) begärs och ges anstånd till den 6.9 med
yttande lver det interimistiska beslutet/TN

14 2013-08-30 27 Ombudsanmälan för sdn fr advokat Olof
Hildebrand

15 2013-08-30 28 Fullmakt

16 2013-08-30 29 reg.bevis sdn
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21 2013-09-12 41 Skrivelse, Scientia Fund Managment AB genom
Advokat Johan Gregow. Kopia till Advokat Olof
Hildebrand.  Ab 31-39 översänt

22 2013-09-26 Samtal fr Johan Gregows sekr som begär anstånd
med att inkomma med yttrande till i morgon den
27/9.

23 2013-09-27 42 Yttrande fr kdnomb Gregow  E-post

24 2013-09-30 43 Skrivelse, Strategi Placering i Skandinavien AB
genom Advokat Olof Hildebrand. Kopia till
Advokat Johan Gregow.  Kopia av ab 42
översänd

25 2013-10-01 44 Yttrande/grunder för skadeståndsyrkandet samt
prel bevisuppgift fr kdnomb Gregow  FAX

26 2013-10-01 Original ab 42 inkom

27 2013-10-02 Original ab 44 inkom

28 2013-10-04 45 BESLUT - Scientia Fund Managment AB,
Strategi Placering i Skandinavien AB -- Exp ab
45 till kdnomb --- Exp ab 45+44 f ev yttr sd
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29 2013-10-24 ÖVERKLAGANDE från Scientia Fund
Managment AB genom ombudet Olof
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31 2013-10-25 Exp akten till Marknadsdomstolen

32 2013-10-25 47 Begäran om anstånd fr svdnomb Hildebrand till
den 15 november 2013.

33 2013-10-28 Ab 47 med beviljat anstånd mailad till svdomb
Hildebrand.//EÖ
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34 2013-11-18 48 Skrift fr svdnomb Hildebrand ang han inte längre
företräder som ombud för svdnbolaget  FAX

35 2013-11-18 49 Skrivelse, Strategi Placering i Skandinavien AB.
Kopia till Advokat Johan Gregow. Kopia av
aktbilaga  48 översänt.

36 2013-12-03 50 Skrivelse, Scientia Fund Managment AB genom
Advokat Johan Gregow. Kopia till Strategi
Placering i Skandinavien AB.

37 2014-02-04 51 Protokoll från Marknadsdomstolen.

38 2014-02-05 Akt åter fr Marknadsdomstolen

39 2014-02-13 Kdn (omb) meddelar att man avser inkomma
med inlaga i målet, rörande bl.a. målets fortsatta
hadläggning, senast den 21.2 / TN

40 2014-02-25 52 Skrivelse, Scientia Fund Managment AB genom
Advokat Johan Gregow.

41 2014-03-05 53 - 54 Yttrande över ab 52 samt kostnadsräkning fr
kdnomb J Gregow

42 2014-03-06 Original ab 53-54 inkom

43 2014-03-06 55 Skrivelse, Asama Aktiebolag (tidigare Strategi
Placering i Skandinavien AB). Kopia till
Advokat Johan Gregow. Kopia av aktbilaga
53,54 översänt.

44 2014-04-10 56 DOM - Scientia Fund Managment AB, Asama
Aktiebolag (tidigare Strategi Placering i
Skandinavien AB)

45 2014-04-10 Dom exp båda parter. Konsumentverket

46 2014-04-10 Originaldom till arkiv.

47 2014-04-10 57 Skrivelse, Asama Aktiebolag (tidigare Strategi
Placering i Skandinavien AB). Kopia av
aktbilaga  56 översänt.

48 2014-04-11 Meddelande om FD exp sdn

49 2014-04-14 Arkivet har tagit emot originaldom.

50 2014-05-06 LK exp Konsumentverket

51 2014-05-06 akt till arkiv

52 2014-05-14 Samtal från arkivet ang utlämnande av
bankgaranti i original. Käranden önskar hämta
bankgarantin på tingsrätten.

53 2014-05-14 BESLUT: Bankgarantin i original får återlämnas
till käranden. Kopia bevaras i akten. / Tomas
Norström

54 2014-05-14 Arkivet har mottagit akt.

55 2014-05-14 Bankgaranti returneras till kärandeombudet med
rek brev.
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Dok.Id 1233865     
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Scheelegatan 7 08-561 654 70  08-561 650 05 måndag – fredag 

08:00-16:00 E-post: 
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Handläggning i parternas utevaro 

 

RÄTTEN 

Chefsrådmannen Cecilia Klerbro 

 

PROTOKOLLFÖRARE 

Tingsfiskalen Anna Bladh Redzic 

 

PARTER 

 

KÄRANDE 

Insiderfonder AB (med bifirma Scientia Fund Managment), 556739-2849 

Engelbrektsgatan 26 

411 37 Göteborg 

  

Ombud: Advokat Johan Gregow och jur. kand. Carl Rother-Schirren 

Ashurst Advokatbyrå AB 

Box 7124 

103 87 Stockholm 

  

SVARANDE 

Strategi Placering i Skandinavien AB, 556860-5082 

Box 14 

121 25 Stockholm 

  

SAKEN 

Förbud och skadestånd enligt marknadsföringslagen (2008:486); nu fråga om 

interimistiskt förbud 

_____________ 

 

Handlingarna genomgås varvid följande antecknas. 

 

Insiderfonder AB, med bifirma Scientia Fund Management (Scientia) har, såvitt nu är 

aktuellt, även interimistiskt, yrkat att tingsrätten ska 

1. vid vite om 1 000 000 kr förbjuda Strategi Placering i Skandinavien AB 

(Strategi Placering) att fortsätta med åtgärden att för pensionssparares räkning 

genomföra fondbyten från Scientias fond ”Positiv Pension Aktiv Global” till 

fonden ”Optimus High Yield” eller andra fonder utan att första ha inhämtat 

1
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vederbörligt samtycke/uppdrag från aktuella pensionssparare och således först 

senare kontakta pensionsspararna i anledning av fondbytena eller att Strategi 

Placering vidtar liknande åtgärd, 

2. vid vite om 1 000 000 kr förbjuda Strategi Placering att fortsätta med åtgärden 

att gentemot pensionssparare, för vilka Strategi Placering tidigare utan 

samtycke/uppdrag har genomfört fondbyten från Scientias fond ”Positiv 

Pension Aktiv Global” till fonden ”Optimus High Yield” eller andra fonder, 

försöka erhålla sådant samtycke i efterhand och/eller att marknadsföra Optimus 

High Yield eller andra fonder gentemot dessa pensionssparare i syfte att söka 

erhålla sådant samtycke i efterhand eller att Strategi Placering vidtar liknande 

åtgärd, och 

3. vid vite om 500 000 kr förbjuda Strategi Placering att fortsätta att i sin 

marknadsföring, t.ex. på sin hemsida och vid telefonsamtal med 

pensionssparare, påstå eller ge sken av att Scientias fond ”Positiv Pension 

Aktiv Global” har högre fondavgift än Optimus High Yield. 

 

Scientia har gjort gällande att fara i dröjsmål föreligger och har i första hand begärt att 

tingsrätten meddelar ett interimistiskt förbud utan att motparten dessförinnan beretts 

tillfälle att yttra sig. 

 

Till stöd för sitt yrkande om förbud vid vite har Scientia anfört omständigheter i 

enlighet med bilaga 1. 

 

Tingsrätten meddelar följande 

 

 

 

 

 

 

 

2
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BESLUT 

 

Slut 

 

Tingsrätten förbjuder tills vidare Strategi Placering i Skandinavien AB 

1. vid vite om 1 000 000 kr att fortsätta med åtgärden att för pensionssparares 

räkning genomföra fondbyten från Scientia Fund Managements fond ”Positiv 

Pension Aktiv Global” till fonden ”Optimus High Yield” eller andra fonder 

utan att först ha inhämtat vederbörligt samtycke eller uppdrag från aktuella 

pensionssparare, 

2. vid vite om 1 000 000 kr att fortsätta med åtgärden att gentemot 

pensionssparare, för vilka Strategi Placering tidigare utan samtycke eller 

uppdrag har genomfört fondbyten från Scientia Fund Managements fond 

”Positiv Pension Aktiv Global” till fonden ”Optimus High Yield” eller andra 

fonder, marknadsföra ”Optimus High Yield” eller andra fonder gentemot dessa 

pensionssparare i syfte att söka erhålla sådant samtycke i efterhand,  

3. vid vite om 500 000 kr att fortsätta att i sin marknadsföring, påstå eller ge sken 

av att Scientias fond ”Positiv Pension Aktiv Global” har högre fondavgift än 

”Optimus High Yield”, om så inte är fallet. 

 

Skäl 

 

Allmänna förutsättningar för att meddela interimistiskt vitesförbud enligt MFL 

Ett förbud enligt 23 § marknadsföringslagen (2008:486) (MFL) får meddelas att gälla 

tills vidare om käranden visar sannolika skäl för sin talan och det skäligen kan befaras 

att svaranden genom att vidta eller låta bli att vidta viss handling minskar betydelsen 

av ett förbud. Ett yrkande får inte bifallas utan att motparten har beretts tillfälle att 

yttra sig. Är det fara i dröjsmål, får dock rätten omedelbart bevilja åtgärden att gälla till 

dess annat förordnas, 27 § andra stycket MFL och 15 kap. 5 § tredje stycket 

rättegångsbalken. 

 

3
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Har Scientia visat sannolika skäl för sin talan?  

 

Yrkandet under punkterna 1-2 

En första förutsättning för att meddela vitesförbud är att åtgärden i fråga utgör en 

marknadsföringsåtgärd enligt MFL:s mening. Begreppet marknadsföring definieras i 3 

§ MFL som ”reklam och andra åtgärder i näringsverksamhet som är ägnade att främja 

avsättningen av och tillgången till produkter, inbegripet en näringsidkares handlande 

underlåtenhet eller någon annan åtgärd eller beteende i övrigt före, under eller efter 

försäljning eller leverans av produkter till konsumenter eller näringsidkare”. Genom 

införlivandet av direktivet 2005/29/EG av den 11 maj 2005 om otillbörliga 

affärsmetoder etc. utsträcktes MFL:s tillämpningsområde genom att 

marknadsföringsbegreppet utvidgades till att omfatta det som i direktivet avses med 

begreppet affärsmetoder. Artikel 2 (d) i direktivet definierar affärsmetoder som ”en 

näringsidkares handling, underlåtenhet, beteende, företrädande eller kommersiella 

meddelande (inkl. reklam och saluföring) i direkt relation till marknadsföring, 

försäljning eller leverans av en produkt till en konsument. Av sjunde preambeln till 

direktivet framgår att direktivet omfattar affärsmetoder som direkt syftar till att 

påverka konsumenternas affärsbeslut beträffande produkter. EU-domstolen har i ett 

antal avgöranden uttalat att begreppet affärsmetod i artikel 2 (d) i direktivet om 

otillbörliga affärsmetoder definieras genom en ”synnerligen vid formulering” (se bl.a. 

dom nr C-452/10 från den 15 mars 2012, Jana Pereničová m.fl. mot SOS financ, spol.). 

 

Scientia har genom ingivna handlingar gjort sannolikt att Strategi Placering under 

perioden från den 1 till och med den 23 juli 2013 i mycket stor omfattning genomfört 

fondbyten utan uppdrag eller samtycke från pensionssparare och att bolaget därefter 

har försökt inhämta sparares samtycke för åtgärden. Åtgärden att genomföra ett 

fondbyte utan föregående uppdrag eller samtycke från pensionssparare kan, sedd 

ensam, tyckas falla utanför MFL: s tillämpningsområde. En åtgärd som sker utan en 

konsuments vetskap eller samtycke kan rimligtvis inte påverka den konsumentens 

affärsbeslut. Strategi Placerings åtgärder att först göra fondbytet och därmed föra in 

pensionssparare i ett nytt affärsförhållande och därefter i efterhand kontakta 

4
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pensionsspararna synes dock med hänsyn till den korta tid de genomförts på vara en 

affärsmetod. Själva fondbytet bör därför inte beaktas isolerat utan i det sammanhang 

det förekommit, således med hänsyn även till den efterföljande åtgärden att försöka 

införskaffa ett uppdrag eller ett samtycke. Med hänsyn härtill får även de olovliga 

fondbytena anses utgöra en sådan affärsmetod som MFL är tillämplig på. Vidare är de 

kontakter, som tagits efter att fondbyte utan samtycke gjorts, otillbörliga då de 

sannolikt kan påverka pensionsspararnas förmåga att fatta ett välgrundat affärsbeslut. 

Hela affärsmetoden; att genomföra fondbyten utan sparares samtycke eller uppdrag 

samt att i efterhand genom telefonsamtal och andra marknadsföringsåtgärder försöka 

erhålla sådant samtycke eller uppdrag, strider uppenbarligen mot god 

marknadsföringssed.  

 

Sammanfattningsvis har Scientia visat sannolika skäl för sin talan när det gäller 

yrkandena under punkten ett och två ovan varför de ska bifallas. 

 

Yrkandet under punkten 3 

Scientias yrkande under punkten tre ovan, dvs. att Strategi Placering ska förbjudas att 

fortsätta att i sin marknadsföring, t.ex. på sin hemsida och vid telefonsamtal med 

pensionssparare, påstå att Scientias fond ”Positiv Pension Aktiv Global” har högre 

fondavgift än ”Optimus High Yield”, utgör sådan marknadsföringsåtgärd som avses i 3 

§ MFL. Genom ingivna utdrag från Strategi Placerings och Scientias hemsidor har 

Scientia gjort sannolikt att Strategi Placering gjort sig skyldigt till vilseledande 

marknadsföring genom att felaktigt påstå att avgiften för Scientias fond är högre än 

avgiften för ”Optimus High Yield” (10 § MFL). Då marknadsföringen sannolikt kan 

påverka mottagarens förmåga att fatta ett välgrundat affärsbeslut är den att anse som 

otillbörlig (8 § MFL). Scientia har därmed visat sannolika skäl för sin talan även 

avseende yrkandet under punkten 3. 

 

Talerätt 

En förbudstalan får väckas av en näringsidkare som berörs av marknadsföringen. 

Scientia påstår att Strategi Placering, utan godkännande eller uppdrag från 

5
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pensionssparare, har genomfört fondbyten från Scientias fond ”Positiv Pension Aktiv 

Global” till Strategi Placerings fond ”Optimus High Yield” för motsvarande 2,1 

miljarder kronor. Det är därmed klart att Scientia berörs av marknadsföringen och har 

talerätt.  

 

Övriga förutsättningar för att meddela interimistiskt beslut  

För att ett interimistiskt förbud ska kunna meddelas krävs att det skäligen kan befaras 

att, i detta fall, Strategi Placering genom att vidta en viss handling minskar betydelsen 

av ett förbud. Scientia har visat sannolika skäl för att Strategi Placering redan 

genomfört ett stort antal fondbyten utan uppdrag eller samtycke, i strid emot god 

marknadsföringssed. Bytena har genomförts med stora belopp under en kort period. 

Det finns därmed risk för att ytterligare byten sker och att marknadsföringsåtgärder 

vidtas i syfte att i efterhand få godkännande för fondbytena. Skäl för att meddela 

besluten interimistiskt, utan Strategi Placerings hörande föreligger därmed.  

 

Den av Scientia ställda säkerheten får anses godtagbar.  

 

Vitesbeloppen 

Tingsrätten finner i detta läge inte anledning att förordna om andra vitesbelopp än de 

som Scientia har föreslagit. 

 

HUR MAN ÖVERKLAGAR 

Överklagande, ställt till Marknadsdomstolen, ska ha inkommit till tingsrätten senast tre 

veckor från den dag då klaganden fick del av beslutet.  

 

__________________________________ 
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Målets fortsatta handläggning 

Tingsrätten utfärdar stämning i målet. Strategi Placering föreläggs att inom tre veckor 

från det att bolaget fick del av beslutet inkomma med svaromål i två exemplar. 

 

Svaromålet ska ha kommit in till tingsrätten. Av svaromålet ska framgå om Strategi 

Placering medger eller bestrider yrkandet (dvs. om Ni går med på kärandens krav eller 

inte). Om Ni bestrider måste Ni förklara varför. Vill Ni åberopa vittnen eller andra 

bevis ska Ni samtidigt ange detta. Om Ni åberopar vittnen ska deras namn och adress 

anges. Skriftliga bevis ska lämnas till tingsrätten. Ni måste ange vad Ni vill styrka med 

varje bevis. 

 

Strategi Placering föreläggs även att yttra sig över tingsrättens interimistiska beslut 

enligt ovan senast tio dagar från det den dag då bolaget får del av beslutet. Tingsrätten 

kan därefter komma att ompröva beslutet. 

 

 

Som ovan, 

 

 

Anna Bladh Redzic   Prot. uppvisat/ 
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Handläggning i parternas utevaro 

 

RÄTTEN 

Rådmannen Tomas Norström 

 

PROTOKOLLFÖRARE 

Norström 

 

PARTER 

 

KÄRANDE 

Insiderfonder AB, 556739-2849, med bifirma Scientia Fund Managment 

  

Ombud: Advokat Johan Gregow och jur. kand. Carl Rother-Schirren 

  

SVARANDE 

Strategi Placering i Skandinavien AB, 556860-5082 

  

Ombud: Advokat Olof Hildebrand 

  

SAKEN 

Förbud och skadestånd enligt marknadsföringslagen (2008:486); nu fråga om ompröv-

ning av förbud tills vidare 

_____________ 

 

Insider Fonder AB med bifirma Scientia Fund Management (Scientia) väckte i augusti 

2013 talan mot Strategi Placering i Skandinavien AB (Strategi Placering) för otillbör-

lig marknadsföring. Scientia yrkade bl.a. att tingsrätten, även för tiden till dess frågan 

avgjorts eller annat beslutats, vid vite skulle förbjuda Strategi Placering att göra vissa 

marknadsföringsåtgärder. Scientia begärde att tingsrätten skulle besluta om förbud tills 

vidare utan att höra Strategi Placering. 

 

Tingsrätten beslutade den 13 augusti 2013 att, utan Strategi Placerings hörande, tills 

vidare förbjuda bolaget att 

1. vid vite om en miljon kr att fortsätta med åtgärden att för pensionssparares räkning 

genomföra fondbyten från Scientia Fund Managements fond ”Positiv Pension Aktiv 
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Global” till fonden ”Optimus High Yield” eller andra fonder utan att först ha inhämtat 

vederbörligt samtycke eller uppdrag från aktuella pensionssparare, 

2. vid vite om en miljon kr att fortsätta med åtgärden att gentemot pensionssparare, för 

vilka Strategi Placering tidigare utan samtycke eller uppdrag har genomfört fondbyten 

från Scientia Fund Managements fond ”Positiv Pension Aktiv Global” till fonden ”Op-

timus High Yield” eller andra fonder, marknadsföra ”Optimus High Yield” eller andra 

fonder gentemot dessa pensionssparare i syfte att söka erhålla sådant samtycke i efter-

hand och  

3. vid vite om 500 000 kr att fortsätta att i sin marknadsföring, påstå eller ge sken av 

att Scientias fond ”Positiv Pension Aktiv Global” har högre fondavgift än ”Optimus 

High Yield”, om så inte är fallet.  

 

Strategi Placering har nu bestritt bifall till käromålet. Bolaget har vidare yrkat att tings-

rätten omprövar och häver det interimistiska beslutet från den 13 augusti 2013, ef-

tersom Scientia inte visat sannolika skäl för sin talan. 

 

Scientia har bestritt att det finns skäl att ändra det interimistiska beslutet. 

 

Efter genomgång av handlingarna i målet meddelar tingsrätten följande  

 

BESLUT 

I 

Tingsrätten ändrar inte det interimistiska förbudsbeslutet från den 13 augusti 2013. 

-------  

 

Av utredningen framgår bl.a.  

 

Scientia bedriver fondverksamhet enligt lagen (2004:46) om investeringsfonder. Verk-

samheten består i att attrahera kapital till egenförvaltade investeringsfonder och upp-

bära ersättning för förvaltning av kapitalet. Scientia har bl.a. den egna fonden Positiv 

Pension Aktiv Global, som är valbar hos Pensionsmyndigheten. 

2
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Scientia hade från augusti 2012 ett samarbetsavtal med företaget Positiv Pension i Sve-

rige AB enligt vilket Positiv Pension skulle marknadsföra fonden Positiv Pension för 

sina kunder och främja pensionssparares insättningar i fonden Positiv Pension. Företa-

get Positiv Pension hade en stor mängd kunder som bolaget ingått avtal med och som 

bolaget marknadsförde fondplaceringar av pensionspengar till. Av Positiv Pensions ca 

25 000 kunder – enligt parterna ca 24 000 respektive 25 962 - hade många investerat 

medel i Scientias fond Positiv Pension.  

 

Företaget Positiv Pension överlät i början av juli 2013 sina kundavtal med enskilda 

personer till Strategi Placering. I överlåtelsen ingick tillgång till ca 20 000 kunders s.k 

PPM-koder (en PIN-kod) som möjliggjorde byte från en fond till en annan.  

 

Därefter kom ett stort antal fondsparare (kunder) att flytta medel från fonden Positiv 

Pension till fonden Optimus High Yield som Strategi Placering har ett samarbetsavtal 

med. Det var Strategi Placering som genomförde fondbytena och det gjordes – enligt 

vad Strategi Placering vidgått – utan att samtycke från kunderna inhämtats trots att det 

är rutin hos bolaget att inhämta kunds samtycke vid placering av kundens pensionsspa-

rande. Av Strategi Placerings uppgifter får anses framgå att samtycke – om än i efter-

hand – kunnat fås för fondbyten i viss angiven omfattning. 

 

Scientia gör i målet bl.a. gällande att Strategi Placerings genomförande av fondbyten 

utan pensionsspararens samtycke eller uppdrag och att i efterhand söka få ett sådant 

samtycke eller uppdrag utgör otillbörlig marknadsföring. Scientia har menat att det 

följer av allmänna avtalsrättsliga principer att part inte har rätt att för annans räkning 

företa en handling utan uppdrag. Att Strategi Placering haft tillgäng till pensionsspara-

res PPM-koder kan inte förändra denna bedömning. Bolaget har också framhållit att 

kundavtalen mellan företaget Positiv Pension och bolagets kund inte ger någon rätt för 

bolaget – och därmed inte heller för Strategi Placering – att genomföra fondbyten. 
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Strategi Placering gör däremot gällande att fondbytena inte skett olovligen eftersom 

företaget Positiv Pension inte hade myndighets tillstånd till att vara verksam med för-

medling av fondandelar, som försäkringsmäklare/förmedlare och med investeringsråd-

givning. Scientia har uppenbarligen brustit i att kontrollera om företaget Positiv Pens-

ion hade tillstånd eller bortsett från detta. Eftersom företaget Positiv Pensions kunders 

placering i fonden Positiv Pension därmed bottnade i en olaglig verksamhet kan Scien-

tia inte anses ha några ”rättigheter” till pensionssparares medel. Vidare har Strategi 

Placering gjort gällande att dess agerande inte inneburit brott mot något regelverk och 

att marknadsföringen inte kan ses som otillbörlig eller att den påverkat konsumenters 

förmåga att fatta välgrundade affärsbeslut. I Strategi Placerings argumentation ligger 

att kunderna, genom att överlämna sina PPM-koder till Positiv Pension, ska anses ha 

samtyckt till eventuella framtida fondbyten.  

    

Tingsrätten gör i frågan om fondbyten utan pensionsspararens samtycke eller uppdrag 

och att i efterhand söka få ett sådant samtycke eller uppdrag följande bedömning.  

 

Strategi Placerings nu berörda åtgärder innebär att en konsument, som tidigare varit 

knuten till en viss pensionsfond med en fondandel (en produkt), kan komma att föras 

in i ett avtalsförhållande och tillhandahållas en annan produkt (en fondandel i Optimus 

High Yield) utan att ens bli tillfrågad om detta och för att sedan bli utsatt för mark-

nadsföringsåtgärder för att i efterhand godkänna avtalsförhållandet och tillhandahål-

landet. Detta kan inte ses som överensstämmande med god marknadsföringssed. 

 

Med hänsyn till vad nu sagts finner tingsrätten – vid den preliminära bedömning som 

det nu är fråga om – att Scientia visat sannolika skäl för sin talan såvitt avser de två 

första förbudsbesluten. I frågan om Strategi Placering genom att vidta åtgärd minskar 

betydelsen av ett förbud gör tingsrätten inte annan bedömning än som kommit till ut-

tryck i 13 augusti-beslutet. 

 

När det därefter gäller det tredje förbudsbeslutet har Strategi Placering vidgått att bola-

get i ett pressmeddelande som lagts ut på bolagets webbsida felaktig uppgett att man 
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hade en väsentligt lägre fondavgift än fonden Positiv Pension och man – sedan man 

fått detta klart för sig – tagit bort den felaktiga uppgiften. 

 

Tingsrätten finner mot den bakgrunden och med beaktande av hur detta förbudsbeslut 

utformats (”om så inte är fallet”) inte skäl att ändra beslutet 

 

II 

Till Strategi Placering överlämnas inlaga (aktbil. 44) från motparten f. kdm och tillfälle 

till yttrande. 

 

Svar motses senast den 25 oktober 2013. 

 

----  

 

Beslutet i p. I får överklagas särskilt. Överklagande ställs till Marknadsdomstolen men 

ges in till tingsrätten. 

 

 

Tomas Norström 
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PARTER 

 

KÄRANDE 

Insiderfonder AB, 556739-2849, med bifirma Scientia Fund Management, 

Engelbrektsgatan 26, 411 37 Göteborg 

  

Ombud: Advokaten  Johan Gregow och jur. kand Carl Rother-Schirren, Ashurst 

Advokatbyrå AB, Box 7124, 103 87 Stockholm 

  

SVARANDE 

Asama Aktiebolag (tidigare Strategi Placering i Skandinavien AB), 556860-5082 

MAIL BOXES ETC 602, 114 11 Stockholm 

  

______________________ 

 

DOMSLUT 

1. Tingsrätten skriver av målet, såvitt det avser fastställelse av skadeståndsskyldighet 

från, fortsatt handläggning. 

 

2.  Tingsrätten förbjuder Asama Aktiebolag 

- vid vite om en miljon kr att fortsätta med åtgärden att för pensionssparares räk-

ning genomföra fondbyten från Scientia Fund Managements fond ”Positiv 

Pension Aktiv Global” till fonden ”Optimus High Yield” eller andra fonder 

utan att först ha inhämtat vederbörligt samtycke eller uppdrag från aktuella 

pensionssparare, 

- vid vite om en miljon kr att fortsätta med åtgärden att gentemot pensionsspa-

rare, för vilka Asama Aktiebolag tidigare utan samtycke eller uppdrag har ge-

nomfört fondbyten från Scientia Fund Managements fond ”Positiv Pension Ak-

tiv Global” till fonden ”Optimus High Yield” eller andra fonder, marknadsföra 

”Optimus High Yield” eller andra fonder gentemot dessa pensionssparare i 

syfte att söka erhålla sådant samtycke i efterhand och  

- vid vite om 500 000 kr att fortsätta att i sin marknadsföring, påstå eller ge sken 

av att Scientias fond ”Positiv Pension Aktiv Global” har högre fondavgift än 

”Optimus High Yield”, om så inte är fallet. 

 

3. Tingsrättens interimistiska beslut den 13 augusti 2013 ska bestå i avvaktan på att 

denna dom vinner laga kraft. 

 

4. Asama Aktiebolag ska ersätta Insiderfonder AB, med bifirma Scientia Fund Mana-

gement, för rättegångskostnader med 102 950 kr, varav 100 000 kr för ombudsarvode, 

jämte ränta enligt 6 § räntelagen från denna dag till dess betalning sker.   

-------- 
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SAKEN 

 

Insider Fonder AB med bifirma Scientia Fund Management (Scientia) väckte i augusti 

2013 talan mot Asama Aktiebolag (då med firma Strategi Placering i Skandinavien 

AB) för otillbörlig marknadsföring.  

 

Scientia yrkade att tingsrätten, även för tiden till dess frågan avgjorts eller annat beslu-

tats, vid vite skulle förbjuda Asama att göra vissa marknadsföringsåtgärder. Scientia 

begärde att tingsrätten skulle besluta om förbud tills vidare utan att höra Asama. Scien-

tia yrkade vidare att tingsrätten skulle förklara att Asama är skadeståndsskyldigt mot 

Scientia för marknadsföringsåtgärderna. 

 

Tingsrätten beslutade den 13 augusti 2013 att, utan Asamas hörande, tills vidare för-

bjuda bolaget att 

1. vid vite om en miljon kr att fortsätta med åtgärden att för pensionssparares räkning 

genomföra fondbyten från Scientia Fund Managements fond ”Positiv Pension Aktiv 

Global” till fonden ”Optimus High Yield” eller andra fonder utan att först ha inhämtat 

vederbörligt samtycke eller uppdrag från aktuella pensionssparare, 

2. vid vite om en miljon kr att fortsätta med åtgärden att gentemot pensionssparare, för 

vilka Strategi Placering tidigare utan samtycke eller uppdrag har genomfört fondbyten 

från Scientia Fund Managements fond ”Positiv Pension Aktiv Global” till fonden ”Op-

timus High Yield” eller andra fonder, marknadsföra ”Optimus High Yield” eller andra 

fonder gentemot dessa pensionssparare i syfte att söka erhålla sådant samtycke i efter-

hand och  

3. vid vite om 500 000 kr att fortsätta att i sin marknadsföring, påstå eller ge sken av 

att Scientias fond ”Positiv Pension Aktiv Global” har högre fondavgift än ”Optimus 

High Yield”, om så inte är fallet.  

 

Asama bestred därefter bifall till käromålet. Bolaget begärde vidare att tingsrätten 

skulle ompröva och häva det interimistiska beslutet från den 13 augusti 2013, eftersom 

Scientia inte visat sannolika skäl för sin talan. 
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I beslut den 4 oktober 2013 fann tingsrätten inte anledning att ändra det interimistiska 

beslutet. 

 

Tingsrätten gav vidare Asama tillfälle att yttra sig över vissa inlagor från Scientia. 

Asama avhördes inte. 

 

Marknadsdomstolen beslutade den 31 januari 2014 att inte ändra tingsrättens interim-

istiska beslut. 

 

Scientia uppgav därefter att man återkallade fastställelseyrkandet om skadestånd men 

vidhöll yrkandet om förbud. Bolaget menade att målet borde kunna avgöras utan hu-

vudförhandling. Scientia yrkade slutligen ersättning för rättegångskostnader. 

 

Asama gavs därefter tillfälle att yttra sig över Scientias inställning. Asama gavs vidare 

tillfälle att slutföra sin talan samt erinrades om att uteblivet svar inte hindrade att tings-

rätten kunde komma att avgöra målet utan huvudförhandling. 

 

Asama har inte avhörts. 

 

Målet har, sedan parterna getts tillfälle att skriftligen slutföra talan, avgjorts utan hu-

vudförhandling. 

 

YRKANDEN 

 

Scientia har yrkat förbud för Asama på sätt framgår av domslutet p.2. 

 

---- 

 

Scientia har yrkat ersättning för rättegångskostnader. 
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DOMSKÄL 

 

Fastställelseyrkandet 

 

På grund av återkallelse ska Scientias yrkande om fastställese av skadeståndsskyldig-

het skrivas av från fortsatt handläggning. 

 

Förbud 

 

Av utredningen framgår bl.a.  

 

Scientia bedriver fondverksamhet enligt lagen (2004:46) om investeringsfonder. Verk-

samheten består i att attrahera kapital till egenförvaltade investeringsfonder och upp-

bära ersättning för förvaltning av kapitalet. Scientia har bl.a. den egna fonden Positiv 

Pension Aktiv Global, som är valbar hos Pensionsmyndigheten. 

 

Scientia hade från augusti 2012 ett samarbetsavtal med företaget Positiv Pension i Sve-

rige AB enligt vilket Positiv Pension skulle marknadsföra fonden Positiv Pension för 

sina kunder och främja pensionssparares insättningar i fonden Positiv Pension. Företa-

get Positiv Pension hade en stor mängd kunder som bolaget ingått avtal med och som 

bolaget marknadsförde fondplaceringar av pensionspengar till. Av Positiv Pensions ca 

25 000 kunder – enligt parterna ca 24 000 respektive 25 962 – hade  många investerat 

medel i Scientias fond Positiv Pension.  

 

Företaget Positiv Pension överlät i början av juli 2013 sina kundavtal med enskilda 

personer till Asama. I överlåtelsen ingick tillgång till ca 20 000 kunders s.k. PPM-

koder (en PIN-kod) som möjliggjorde byte från en fond till en annan.  

 

Därefter kom ett stort antal fondsparare (kunder) att flytta medel från fonden Positiv 

Pension till fonden Optimus High Yield som Asama hade ett samarbetsavtal med. Det 

var Asama som genomförde fondbytena och det gjordes – enligt vad Asama vidgått – 
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utan att samtycke från kunderna inhämtats trots att det var rutin hos bolaget att inhämta 

kunds samtycke vid placering av kundens pensionssparande. Av Asamas uppgifter får 

anses framgå att samtycke – om än i efterhand – kunnat fås för fondbyten i viss angi-

ven omfattning. 

 

Scientia har bl.a. gjort gällande att Asamas genomförande av fondbyten utan pensions-

spararens samtycke eller uppdrag och att i efterhand söka få ett sådant samtycke eller 

uppdrag utgör otillbörlig marknadsföring. Scientia har menat att det följer av allmänna 

avtalsrättsliga principer att part inte har rätt att för annans räkning företa en handling 

utan uppdrag. Att Asama haft tillgäng till pensionssparares PPM-koder kan inte för-

ändra denna bedömning. Bolaget har också framhållit att kundavtalen mellan företaget 

Positiv Pension och bolagets kund inte ger någon rätt för bolaget – och därmed inte 

heller för Asama – att genomföra fondbyten. 

 

Asama har tidigare under målets handläggning gjort gällande att fondbytena inte skett 

olovligen eftersom företaget Positiv Pension inte hade myndighets tillstånd till att vara 

verksam med förmedling av fondandelar, som försäkringsmäklare/förmedlare och med 

investeringsrådgivning. Scientia har uppenbarligen brustit i att kontrollera om företaget 

Positiv Pension hade tillstånd eller bortsett från detta. Eftersom företaget Positiv Pens-

ions kunders placering i fonden Positiv Pension därmed bottnade i en olaglig verksam-

het kan Scientia inte anses ha några ”rättigheter” till pensionssparares medel. Vidare 

har Asama gjort gällande att dess agerande inte inneburit brott mot något regelverk och 

att marknadsföringen inte kan ses som otillbörlig eller att den påverkat konsumenters 

förmåga att fatta välgrundade affärsbeslut.  

 

Tingsrättens bedömning. 

    

Asamas åtgärder att byta fond utan pensionsspararens samtycke eller uppdrag och att i 

efterhand söka få ett samtycke eller uppdrag innebär att en konsument, som tidigare 

varit knuten till en viss pensionsfond med en fondandel (en produkt), kommit att föras 

in i ett avtalsförhållande och tillhandahållas en annan produkt (en fondandel i Optimus 
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High Yield) utan att ens bli tillfrågad om detta och för att sedan bli utsatt för mark-

nadsföringsåtgärder för att i efterhand godkänna avtalsförhållandet och tillhandahål-

landet. Detta är inte i överensstämmelse med god marknadsföringssed. 

 

När det därefter gäller Asamas påstående att Scientias fond hade en högre fondavgift 

än ”Optimus High Yield” har Asama vidgått att bolaget i ett pressmeddelande på 

webbsidan felaktig uppgett att man hade en väsentligt lägre fondavgift än fonden Posi-

tiv Pension men att man – sedan man fått detta klart för sig – tagit bort den felaktiga 

uppgiften. En näringsidkare får vid marknadsföring inte använda sig av felaktiga på-

ståenden i fråga om egen eller annans näringsverksamhet. Den omständigheten att på-

ståendet senare rättas medför inte att näringsidkaren kan undgå en sanktion mot den 

otillbörliga marknadsföringen. 

 

Mot bakgrund av vad nu sagts finner tingsrätten att Scientia visat skäl för sin talan om 

förbud. 

 

Förbuden kan utformas på sätt Scientia har yrkat. 

 

Tingsrätten finner att vitet i detta fall kan bestämmas till 1 miljon kr. 

 

Rättegångskostnader 

 

Scientias yrkande om ersättning för rättegångskostnader avser enbart talan om förbud.  

 

Asama har förlorat målet såvitt det avser talan om förbud och ska därför ersätta Scien-

tia för rättegångskostnader. 

 

Bolaget har i detta hänseende yrkat ersättning med 102 950 kr, varav 100 000 kr för  
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STOCKHOLMS TINGSRÄTT DOM T 11576-13 

Avdelning 5  

 

 

ombudsarvode. Tingsrätten finner att den begärda ersättningen är skälig. 

 

HUR MAN ÖVERKLAGAR, se bilaga (DV 401), vad där sägs om hovrätt ska gälla 

Marknadsdomstolen) 

Överklagande, ställt till Marknadsomstolen, senast den 2 maj 2014. 

 

 

Tomas Norström 
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ANVISNING FÖR ÖVERKLAGANDE – DOM I TVISTEMÅL 

 

Den som vill överklaga tingsrättens dom, eller ett i 
domen intaget beslut, ska göra detta skriftligen. 
Skrivelsen ska skickas eller lämnas till tingsrät-
ten. Överklagandet prövas av den hovrätt som 
finns angiven i slutet av domen. 
 

Överklagandet ska ha kommit in till tingsrätten 
inom tre veckor från domens datum. Sista dagen 
för överklagande finns angiven på sista sidan i do-
men. 
 

Har ena parten överklagat domen i rätt tid, får 
också motparten överklaga domen (s.k. an-
slutningsöverklagande) även om den vanliga ti-
den för överklagande har gått ut. Överklagandet 
ska också i detta fall skickas eller lämnas till tings-
rätten och det måste ha kommit in till tingsrätten 
inom en vecka från den i domen angivna sista da-
gen för överklagande. Om det första överklagan-
det återkallas eller förfaller kan inte heller an-
slutningsöverklagandet prövas.  

 

Samma regler som för part gäller för den som inte 
är part eller intervenient och som vill överklaga ett 
i domen intaget beslut som angår honom eller 
henne. I fråga om sådant beslut finns dock inte nå-
gon möjlighet till anslutningsöverklagande. 
 

För att ett överklagande ska kunna tas upp i hov-
rätten fordras att prövningstillstånd meddelas. 
Hovrätten lämnar prövningstillstånd om 

1. det finns anledning att betvivla riktigheten av 
det slut som tingsrätten har kommit till,  

2. det inte utan att sådant tillstånd meddelas går 
att bedöma riktigheten av det slut som tings-
rätten har kommit till,  

3. det är av vikt för ledning av rättstillämpning-
en att överklagandet prövas av högre rätt, el-
ler  

4. det annars finns synnerliga skäl att pröva 
överklagandet. 

Om prövningstillstånd inte meddelas står tingsrät-
tens avgörande fast. Det är därför viktigt att det 
klart och tydligt framgår av överklagandet till hov-
rätten varför klaganden anser att prövningstillstånd 
bör meddelas. 

Skrivelsen med överklagande ska innehålla 
uppgifter om 

1. den dom som överklagas med angivande av 
tingsrättens namn samt dag och nummer för 
domen, 

2. parternas namn och hemvist och om möjligt 
deras postadresser, yrken, personnummer 
och telefonnummer, varvid parterna be-
nämns klagande respektive motpart, 

3. den ändring av tingsrättens dom som klagan-
den vill få till stånd,  

4. grunderna (skälen) för överklagandet och i 
vilket avseende tingsrättens domskäl enligt 
klagandens mening är oriktiga,  

5. de omständigheter som åberopas till stöd för 
att prövningstillstånd ska meddelas, samt  

6. de bevis som åberopas och vad som ska styr-
kas med varje bevis. 

Har en omständighet eller ett bevis som åberopas i 
hovrätten inte lagts fram tidigare, ska klaganden i 
mål där förlikning om saken är tillåten förklara an-
ledningen till varför omständigheten eller beviset 
inte åberopats i tingsrätten. Skriftliga bevis som 
inte lagts fram tidigare ska ges in samtidigt med 
överklagandet. Vill klaganden att det ska hållas ett 
förnyat förhör eller en förnyad syn på stället, ska 
han eller hon ange det och skälen till detta. Kla-
ganden ska också ange om han eller hon vill att 
motparten ska infinna sig personligen vid huvud-
förhandling i hovrätten. 
 

Skrivelsen ska vara undertecknad av klaganden eller 
hans/hennes ombud.  

Ytterligare upplysningar lämnas av tingsrätten. 
Adress och telefonnummer finns på första sidan av 
domen.  

Om ni tidigare informerats om att förenklad del-
givning kan komma att användas med er i må-
let/ärendet, kan sådant delgivningssätt också 
komma att användas med er i högre instanser om 
någon överklagar avgörandet dit. 
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UNITED STATES DISTRICT COURT  

CENTRAL DISTRICT OF CALIFORNIA 

 
 
OMNIARCH CAPITAL CORPORATION, 
OMNIARCH MANAGEMENT 
CORPORATION, OMNIARCH FIXED 
INCOME LIMITED PARTNERSHIP, and 
OMNIARCH FIXED INCOME G.P. LTD.,
 

Plaintiff,  
v. 

 
TWELVE NINE LLC, a California limited 
liability company; ALLIANCE 
PORTFOLIO, PRIVATE EQUITY 
FINANCE INC., a California corporation; 
GEORGE WONG, TRUSTEE OF THE 
GEORGE WONG AND THE HOLLY WU 
FAMILY TRUST DATED JANUARY 17, 
2013; HOLLY WU, TRUSTEE OF THE 
GEORGE WONG AND THE HOLLY WU 
FAMILY TRUST DATED JANUARY 17, 
2013; RAY GOKALDAS MD, A 
PROFESSIONAL CORP. PROFIT 
SHARING PLAN,  
 

Defendants. 

 
 
Case No.:  
 
 
 
COMPLAINT FOR: 
 
(1) AVOIDANCE    
AND RECOVERY OF   
FRAUDULENT TRANSFERS  
PURSUANT TO CAL. CIV. CODE  
§§3439.04(a), 3439.05, 3439.08(b); 
 
(2) DECLARATORY RELIEF 
 
(3) TEMPORARY RESTRAINING   
ORDER AND PRELIMINARY  
INJUNCTION; AND 
 
(4) APPOINTMENT OF RECEIVER
 
 

  

  

KATHY BAZOIAN PHELPS (155564) 
kphelps@diamondmccarthy.com 
DIAMOND McCARTHY LLP 
1999 Avenue of the Stars, Suite 1100 
Los Angeles, CA 90067          
Telephone: (310) 651-2997 
 

Attorneys for OmniArch Capital Corporation, 
OmniArch Management Corporation,  
OmniArch Fixed Income Limited Partnership, 
 and OmniArch Fixed Income G.P. Ltd. 
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 Plaintiffs OmniArch Capital Corporation, OmniArch Management 

Corporation, OmniArch Fixed Income Limited Partnership, and OmniArch Fixed 

Income G.P. Ltd. (collectively, “OmniArch”) hereby allege as follows:  

INTRODUCTION 

 This lawsuit arises from a fraudulent scheme run through ABS Investment 

Group LLC (“ABSIG”) and ABS Management Group LLC (“ABSMG”), run by 

Mark Bishop (“Bishop”), and Craig Chang (“Chang”), among others.  Pursuant to the 

scheme, OmniArch invested funds through a limited partnership in which ABSIG 

was the general partner. Bishop and Chang were the managers of ABSIG. OmniArch 

holds a claim against ABSIG in the amount of over $49 million on account of the 

misappropriation of funds by Bishop, Chang, and others from ABSIG which held, 

among other things, the invested funds of OmniArch. OmniArch has commenced 

court proceedings before the Court of Queen's Bench of Alberta, Canada regarding 

its claim.  

 This complaint seeks the avoidance and recovery of the transfer of at least 

$14,981,653.00 from ABSIG to or for the benefit of Twelve Nine, LLC, a California 

limited liability company (“Twelve Nine”) that is owned and managed by Bishop.  

Bishop arranged for the transfer of funds from ABSIG, which he controlled, to 

Twelve Nine, which he controlled, to use those funds for his own benefit. About $6.3 

million of the funds transferred from ABSIG to Twelve Nine are directly traceable to 

the purchase of the property located at 64 Ritz Cove Dr., Dana Point, California 

92629 (the “Property”).  Title to the Property is held in the name of Twelve Nine, 

and the Property is currently listed for sale for the price of $7,798,000.  An 

injunction is requested to stop the sale or transfer of the Property. The complaint also 

seeks the appointment of a receiver to preserve, market and sell the Property pending 

an adjudication of the issues on the merits, and to hold and safeguard the sales 

proceeds pending resolution of the fraudulent transfer claims.  
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 Additionally, Bishop arranged for an encumbrance against the Property in the 

amount of $3.7 million. The complaint seeks to avoid and recover the transfer of that 

deed of trust as a subsequent transfer, along with two subsequent assignments of the 

deed of trust that appear of record against the Property. 

  

PARTIES, JURISDICTION AND VENUE 

1. Plaintiffs OmniArch Capital Corporation (“OmniArch Capital”), 

OmniArch Management Corporation (“OAM”), and OmniArch Fixed Income G.P. 

Ltd. (OmniArch GP”), are each corporations incorporated under the Alberta 

Business Corporations Act, RSA 2000, c B-9, with head offices in Calgary, Alberta 

Canada. 

2. Plaintiff OmniArch Fixed Income Limited Partnership (“OmniArch 

LP”) is a limited partnership registered in Alberta, Canada. OmniArch G.P. is the 

general partner of OmniArch LP. 

3. OmniArch Capital, OAM, OmniArch GP, and OmniArch LP are 

collectively referred to herein as “OmniArch.”  

4. Defendant Twelve Nine LLC is a California limited liability company, 

authorized to do business in the state of California.  The registered agent address for 

service of Twelve Nine is Mark Bishop, 64 Ritz Cove Dr., Dana Point, California 

92629.   

5. The Articles of Organization for Twelve Nine were signed on 

November 28, 2012, and were filed with the California Secretary of State on 

December 4, 2012.  

6. The Operating Agreement of Twelve Nine states: 

The sole purpose of the Company is to (i) identify value-added, and 
socially responsible investment opportunities; (ii) negotiate for the 
purchase of such investments; (iii) assist in managing of any such 
investments; (iv) monitor the performance of such investments; (v) 
direct how the income from such investments will be distributed; and 
(vi) determine when (if at all) any of such investments should be sold. 
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The Company also shall have such ancillary purposes as are necessary 
or helpful in performing the Company’s purpose identified above. 
 
7. Mark Bishop (“Bishop”) is the sole owner and manager of Twelve 

Nine. 

8. Defendant Alliance Portfolio Private Equity Finance Inc. is a 

corporation organized and existing under the laws of the state of California with its 

principal place of business and registered agent located at 120 Vantis, #515, Aliso 

Viejo, California. 

9. Defendant George Wong is a Trustee of The George Wong and The 

Holly Wu Family Trust Dated January 17, 2013, and OmniArch is informed and 

believes and thereon alleges Defendant George Wong is a resident of the state of 

California. 

10. Defendant Holly Wu is a Trustee of The George Wong and The Holly 

Wu Family Trust Dated January 17, 2013, and OmniArch is informed and believes 

and thereon alleges Defendant Holly Wu is a resident of the state of California. 

11. OmniArch is informed and believes and thereon alleges that Defendant 

Ray Gokaldas MD, A Professional Corp., Profit Sharing Plan is a retirement, 

pension and/or profit sharing plan established by and for the benefit of Ray 

Gokaldas, M.D., who is a resident of the state of California. 

12. This Court has jurisdiction over this proceeding under 28 U.S.C. § 

1332(a)(2) based on the diversity of citizenship of the parties to this action in that 

the amount in controversy in this action is more than $75,000 and all plaintiffs in 

this action are Canadian citizens or subjects organized and operating under the laws 

of Canada and all defendants in this action are citizens of the state of California. 

13. Venue is proper in this Court pursuant to (a) 28 U.S.C. § 1391(b)(1) in 

that all defendants are residents of the state of California and Defendant Twelve 

Nine LLC is a resident of the County of Orange, California within this judicial 

district; and (b) 28 U.S.C. § 1391(b)(2) in that a substantial part of the events or 
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omissions alleged herein giving rise to the claims asserted herein occurred in this 

judicial district, and the real property that is the subject of the action is situated in 

this judicial district. 

 GENERAL ALLEGATIONS 

Relationship of OmniArch to Other Entities and Individuals 

14. OmniArch’s business is raising investment funds in Alberta, Canada 

and then investing those funds into mortgage-backed security bonds sold in the 

United States.  

15. Canadian investors purchased bonds issued by OmniArch Capital (the 

“OCC Bonds”). 

16. Funds generated by the sale of the OCC Bonds were provided to OAM 

through an intercompany loan.  

17. OAM, in turn, loaned the funds to OmniArch LP. 

18. OmniArch LP exchanged the funds from Canadian dollars to U.S. 

dollars and provided those funds to American RMBS Equity Fund IV LP 

(“American RMBS”) for investment in mortgage-backed securities in the United 

States pursuant to the American RMBS Limited Partnership Agreement defined 

below. 

19. ABS Investment Group, LLC (“ABSIG”) is an American limited 

liability company incorporated in and conducting business in California which is the 

fund manager and was the general partner of American RMBS. 

20. ABS Management Group, LLC (“ABSMG”) is an American limited 

liability company incorporated in Delaware and conducting business in California 

and is the current general partner of American RMBS. 

21. Bishop and Chang at various times were the managers or co-managers 

of ABSIG. 

22. Bishop and Chang were the principals, along with Lisa Duehring, of 

American RMBS.  
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23. Pursuant to a limited partnership agreement among ABSIG, Bishop and 

OmniArch, LP, American RMBS was formed with the sole mandate of acquiring, 

managing and holding for investment a portfolio of mortgage-backed securities 

under the direction of ABSIG and within specific investment guidelines (the 

“American RMBS Limited Partnership Agreement”). 

24. ABSIG was the general partner of American RMBS pursuant to the 

RMBS Limited Partnership Agreement and is liable for the debts of American 

RMBS based on its status as general partner under the RMBS Limited Partnership 

Agreement at the time OmniArch transferred investment funds to American RMBS. 

25. OmniArch L.P. is the sole limited partner in American RMBS. 

OmniArch is a Creditor of ABSIG  

26. OmniArch is a creditor of ABSIG due to the fraud and 

misappropriation of funds by ABSIG, among other things. 

27. On April 5, 2017, OmniArch filed a Statement of Claim in the Court of 

Queen’s Bench of Alberta, Canada, Court File Number 1701-04741 (“Alberta 

Statement of Claim”), alleging that at least $49,384,625 has been misappropriated 

by Bishop and ABSIG, among others, through a fraudulent scheme. 

28. The RMBS Limited Partnership Agreement expressly contemplates 

that ABSIG would be liable to OmniArch in the event of gross negligence, 

fraudulence or willful malfeasance. Section 7.5 of the Agreement states: 

None of the General Partner or any of its Affiliates, direct or indirect 
shareholders, directors, officers, partners, employees, agents, advisors, 
or any of their respective Affiliates shall be liable to any Limited Partner 
or the Partnership for: (a) any action or inaction by the General Partner, 
or on behalf of the General Partner, with respect to the Partnership 
which is not either a material breach of this Agreement or in bad faith, 
gross negligence, fraudulence or willful malfeasance, and then only to 
the extent of the General Partner's or such other Person's material 
breach, bad faith, gross negligence, fraudulence or willful malfeasance. 
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29. OmniArch holds claims against ABSIG for breach of contract, breach 

of fiduciary obligations, fraud, and breach of duties of good faith, among other 

potential claims. 

Transfer of OmniArch’s Property to ABSIG 

30. From 2011 to 2016, over $98 million was paid by OmniArch to the 

account of American RMBS at CommerceWest Bank, Account No. xxxxx005 (the 

“RMBS 005 Account”) for the purpose of bond purchase and sales transactions on 

behalf of OmniArch.  

31. At least $82,042,374.00 of OmniArch’s funds were transferred out of 

the RMBS 005 Account to ABSIG Account No. xxxxx070 located at 

CommerceWest Bank (the “ABSIG 070 Account”) between 2011 and 2016. 

32. At least $12,031,109.00 of OmniArch’s funds were transferred out of 

the RMBS 005 Account to ABSIG Account No. xxxxx728 located at 

CommerceWest Bank (the “ABSIG 728 Account”) between 2011 and 2016. 

33. At least $273,369.00 of OmniArch’s funds in the RMBS 005 Account 

were also transferred to the account of ABS Investment Fund V LP at 

CommerceWest Bank Account No. xxxxx769 between 2011 and 2016 (the “ABSIG 

769 Account”). ABSIG is the general partner of ABS Investment Fund IV LP, and 

Bishop and Chang have signing authority over the ABSIG 769 Account. 

Transfers of ABSIG Funds to Twelve Nine 

34. Bishop, as manager of ABSIG, made substantial cash transfers from the 

ABSIG 070 Account to an account in the name of Twelve Nine, also located at 

CommerceWest Bank, Account No. xxxxx044 (Twelve Nine 044 Account”) 

between 2013 and 2016. 

35. Bishop is also the owner and managing member of Defendant Twelve 

Nine so Twelve Nine knew of the fraudulent purpose of the transfers made to it by 

ABSIG and knew of the fraudulent nature of the Twelve Nine Cash Transfers. 
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36. Bishop has acknowledged that the Twelve Nine 044 Account relates to 

other business activities distinct from the business of ABSIG. 

37. The following cash transfers were made by ABSIG to Twelve Nine by 

transfers directly from the ABSIG 070 Account to the Twelve Nine 044 Account: 

Date    Amount 

8/6/13   $   510,000.00* (see Ritz Cove property section below) 
8/8/13   $6,500,000.00* (see Ritz Cove property section below) 
10/18/13  $5,700,000.00  
4/18/14  $   200,000.00 
5/23/14  $     50,000.00 
8/8/14   $     10,000.00 
10/27/14  $     10,000.00 
10/28/14  $     85,000.00 
11/28/14  $   245,000.00 
12/17/14  $     30,000.00 
1/5/15   $   100,000.00 
2/24/15  $     25,000.00 
3/12/15   $    40,000.00 
4/21/15  $     30,000.00 
5/15/15  $     30,000.00 
5/21/15  $   385,000.00 
6/08/15  $     85,000.00 
6/17/15  $   266,933.00 
7/28/15  $     25,000.00 
9/24/15  $     10,000.00 
9/28/15  $       5,000.00 
11/24/15  $     30,000.00 
12/30/15  $     30,000.00 
1/19/16  $     40,000.00 
2/4/16   $     34,000.00 
2/24/16  $   100,000.00 
4/11/16  $     10,000.00 
4/27/16  $       2,000.00 
4/28/16  $     30,000.00 
4/29/16  $       8,000.00 
5/23/16  $     30,000.00 
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38. On September 8, 2016, ABSIG transferred the sum of $199,720.00 

from the ABSIG 728 Account to the Twelve Nine 044 Account. 

39. Additionally, on July 9, 2013, ABSIG paid the sum of $126,000.00 to 

The Escrow Firm as a deposit directly for the benefit of Twelve Nine (the 

“Deposit”). 

40. The cash transfers from ABSIG to or for the benefit of Twelve Nine set 

forth in paragraphs 37, 38, 39 hereof total at least $14,981,653.00, subject to 

additional amounts as proved at trial (collectively, the “Twelve Nine Cash 

Transfers”). 

41. ABSIG and Bishop, on behalf of ABSIG, knew of the fraudulent nature 

of the Twelve Nine Cash Transfers. 

42. Bishop caused ABSIG to make the transfers with the intent by Bishop 

and ABSIG to hinder, delay and defraud creditors of ABSIG, including OmniArch, 

and to divert the assets of ABSIG so that they would not be available to pay claims 

of its creditors, including OmniArch.  

43. Twelve Nine and Bishop on behalf of Twelve Nine, knew of the 

fraudulent nature of the Twelve Nine Cash Transfers. 

44. The Twelve Nine Cash Transfers were not received by Twelve Nine in 

good faith because, among other reasons, the same individual, Mark Bishop, was on 

both sides of the transactions and knew that he was diverting the funds out of the 

reach of the creditors of ABSIG when he arranged for the Twelve Nine Cash 

Transfers. 

45. OmniArch is informed and believes and thereon alleges that the Twelve 

Nine Cash Transfers were made by ABSIG to Twelve Nine LLC without ABSIG 

receiving reasonable equivalent value in exchange for the transfers. 
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Ritz Cove Property Transferred to Twelve Nine 

46. On July 9, 2013, ABSIG transferred the $126,000 Deposit from the 

ABSIG 070 Account directly to the Escrow Firm, Inc., Reference No. 098-020149-

KO, to purchase real property (the “Escrow”) for the benefit of Twelve Nine. 

47. Twelve Nine transferred the following sums to the Escrow which were 

paid directly from the Twelve Nine Cash Transfers received from ABSIG in the 

amounts of $510,000.00 on August 6, 2013 and $6,500,000.00 on August 8, 2013: 

Date   Amount 

8/7/13  $504,000.00 

8/8/13  $5,673,885.01 

48. The $126,000.00 Deposit, the $504,000.00, and the $5,673,885.01 total 

$6,304,885.01 and are collectively referred to as the “Property Funds.” 

49. The Property Funds were used to purchase the Property located at 64 

Ritz Cove Dr., Dana Point, California 92629-4229 (the “Property”). The Property is 

legally described as: 

Parcel 1: 

Lot 13 of Tract No. 12674, in the City of Dana Point, County of Orange, State 
of California, as shown on a Map recorded in Book 581, Pages 41 to 46, 
inclusive of Miscellaneous Maps, Records of Orange County, California. 
Excepting therefrom, all minerals, oil, gas, petroleum, other hydrocarbon 
substances, and all geothermal  resources that may now or hereafter be found, 
located, contained, developed or taken, on, in, under or from said land or any 
part thereof, without, however, any right to surface entry or right of entry to 
the subsurface thereof to a depth or 500 feet beneath the surface of said 
property, for the development, removal or other exploitation of said resources 
or substances, as reserved in a Deed recorded May 27, 1988, as Instrument No. 
88-249492 of Official Records. 
 
Parcel 2: 
 
Non-exclusive easements for ingress, egress, access, maintenance, repair, 
drainage, encroachment, support, or other purposes, all as described in the 
Declaration of Covenants, Conditions and Restrictions, and Reservation of 
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Easements for Ritz Cove ("Declaration") recorded August 12, 1987, as 
Instrument No. 87-458495 of Official Records of Orange County, California. 
 
Parcel 3: 
 
A non-exclusive easement appurtenant to such Lot for ingress, egress, access, 
use and enjoyment, on, over and across the Common Area within the project, 
as more particularly described in the Declaration. 

 

50. The Property was purchased by Twelve Nine on or about August 15, 

2013 using the funds transferred from ABSIG (the “Property Transfer”). 

51. A Grant Deed transferring title to Twelve Nine was recorded in the real 

property records of the County of Orange on August 15, 2013, as Instrument No. 

2013000484097 (the “Grant Deed”). 

52. The Grant Deed references Escrow No. 098-020-149-KO, which is the 

Escrow for the purchase of the Property. 

53. The Grant Deed states the documentary transfer tax paid at the time of 

the purchase of the Property by Twelve Nine was $6,930.00. 

54. The documentary transfer tax for the transfer of property in Dana Point 

is $1.10 per $1,000, so the purchase price of the Property was $6,300,000.00 

according to the real property records. 

55. The MLS sales history for the Property reflects that the Property was 

sold to Twelve Nine for $6,300,000.00 in 2013. 

The Subsequent  Lien Transfers 

56. On or about October 29, 2014, Twelve Nine granted a Deed of Trust 

(the “Alliance Deed of Trust”) in favor of Alliance Portfolio, Private Equity 

Finance, Inc. (“Alliance”), and against the Property in the amount of $3,750,000.00. 

57. The Alliance Deed of Trust was recorded in the Official Records for 

the County of Orange as Instrument No. 2014000449175 on November 4, 2014 (the 

“Alliance Subsequent Transfer”).   
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58. OmniArch is informed and believes and thereon alleges that the 

Alliance Subsequent Transfer was made with the actual intent to hinder, delay and 

defraud creditors. 

59. The Alliance Deed of Trust was signed by Mark Bishop as the 

Member/Sole Manager of Twelve Nine. 

60. The Twelve Nine 044 Account does not reflect the receipt of 

$3,750,000 of proceeds from Alliance. OmniArch is informed and believes that 

Twelve Nine granted the Alliance Deed of Trust without receiving reasonable 

equivalent value in exchange for the encumbrance of its interest in the Property.   

61. An Assignment of Deed of Trust was recorded in the Official Records 

of the County of Orange on November 2, 2015 against the Property as Instrument 

No. 2015000568409 in favor of George Wong Pension Plan (the “Wong 

Assignment” or the “Wong Subsequent Transfer”). 

62. The Wong Assignment was not signed by either Twelve Nine or by 

Alliance and was therefore ineffective to transfer any interest in the Property or any 

interest in the Alliance Deed of Trust. 

63. The Wong Assignment was signed by George Wong, Trustee of the 

George Wong and the Holly Wu Family Trust dated January 17, 2013 and by Holly 

Wu, Trustee of the George Wong and Holly Wu Family Trust dated January 17, 

2013. 

64. The Wong Assignment was not properly executed and did not transfer 

any interest in the Property or in the Alliance Deed of Trust.  

65. An Assignment of Deed of Trust was recorded in the Official Records 

of the County of Orange on March 28, 2017 against the Property as Instrument No. 

2017000123167 in favor of Ray Gokaldas MD, a professional Corp. Profit Sharing 

Plan (the “Gokaldas Assignment” or the “Goldakas Subsequent Transfer”). 

66. The Gokaldas Assignment was executed by James R. Perry, President 

of Alliance.  
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67. The Alliance Subsequent Transfer, the Wong Subsequent Transfer, and 

the Gokaldas Subsequent Transfer are collectively referred to as the “Subsequent 

Lien Transfers.” 

68. The Wong Assignment and the Gokaldas Assignment are suspect 

transfers based on, among other things, the fact that the fractional interest in the 

Alliance Deed of Trust purportedly assigned by such assignments used different 

denominators for the fractional interest, with Wong Assignment purporting to assign 

a 670,000/3,750,000 interest in the Alliance Deed of Trust and the Gokaldas 

Assignment purporting to assign a 100,000/4,250,000 interest in the Alliance Deed 

of Trust. 

The Imminent Sale of the Property 

69. The Property  was listed for sale on May 6, 2017, and is currently still 

listed on the MLS. The Property is listed for sale at the list price of $7,798,000. 

70. As a creditor of ABSIG asserting claims to avoid the fraudulent 

transfer of its assets to Twelve Nine, OmniArch has a claim to and interest in the 

Property as the proceeds of the fraudulent transfer of ABSIG’s assets to Twelve 

Nine. 

71. If the Property is sold, the value of the Property will be lost and 

removed from the reach of OmniArch as a creditor. 

72. A temporary restraining order and preliminary injunction are necessary 

to enjoin the sale of the Property pending final adjudication of the issues set forth in 

this Complaint. 

73. The appointment of a receiver is necessary to take custody and control 

of the Property, market and sell the Property, and preserve the Property or its 

proceeds pending a final adjudication of the issues set forth in this Complaint.  

Appointment of a receiver is a remedy expressly available in connection with a 

claim for recovery of a fraudulent transfer under California Civil Code section 

3439.07. 
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Other Transfers Made as Part of the Scheme 

74. As part of ABSIG’s fraudulent scheme, approximately $28 million was 

transferred from the ABSIG 070 Account to other third party individuals and 

entities directly affiliated with Bishop and Chang. Some of these individuals and 

entities are: 

a. Annika Olbin, who is the wife of Bishop 

b. 982 Media LLC 

c. Outsource Media Group LLC 

d. American Data Network Inc. 

e. Optimus Socially Responsible Investment Ltd. 

f. Optimus Fonder AB 

g. Team Nation Investment Fund III, LP 

75. Twelve Nine received $5,700,000 from the ABSIG 070 Account on 

October 18, 2013, and subsequently transferred at least $3.5 million of those funds 

to Main Street Films Inc. between October 21 and 24, 2013. In addition, from 2013 

to 2015, ABSIG transferred a net amount in excess of $1.7 million from the ABSIG 

728 Account to Main Street Films. 

76. These transfers by ABSIG to individuals and entities affiliated with 

Bishop and Chang, but unaffiliated with mortgage-backed securities, are a further 

indication of the fraudulent nature of the transfers made by ABSIG, including but 

not limited to the Twelve Nine Cash Transfers and the Property Transfer.  

The ABSIG Transfers Harmed OmniArch 

77. At the time the Twelve Nine Cash Transfers, the Property Transfer, and 

the Subsequent Lien Transfers were made, ABSIG, Bishop and Chang understood 

that causing those transfers to be made would inevitably harm ABSIG’s creditors.  

Bishop and Chang knew that they were operating a fraudulent scheme through 

ABSIG, that they were defrauding investors, that they were misappropriating 

investor funds, and that creditors would not be paid when the scheme collapsed. 
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78. The Twelve Nine Cash Transfers removed money from ABSIG that 

otherwise would have been available to pay debts to creditors, placing that cash that 

would have otherwise been available to pay the debts to creditors, including 

OmniArch, out of the reach of those creditors.  Bishop and Chang knew that the 

Twelve Nine Cash Transfers would harm the creditors of ABSIG, including 

OmniArch, by divesting ABSIG of assets and reducing the amount of funds 

available for ABSIG to repay creditors. 

79. Bishop and Twelve Nine caused the purchase of the Property using the 

funds of investors of ABSIG for their own benefit. Bishop resides, or resided, in the 

Property. 

80. The purchase of the Property in the name of Twelve Nine did not fulfill 

Twelve Nine’ business purpose of identifying “socially responsible investment 

opportunities” as set forth in the Twelve Nine Operating Agreement. 

81. Bishop and Twelve Nine knew that by causing the Subsequent Lien 

Transfers, equity in the Property could not be reached by creditors and that the 

Subsequent Lien Transfers put beyond the reach of the creditors of ABSIG, 

including OmniArch, the equity in the Property that otherwise would have been 

available to pay debts owed to creditors.   

82. OmniArch thus suffered a palpable economic harm from the fraudulent 

Cash Transfers, Property Transfers and Subsequent Lien Transfers.  

FIRST CLAIM FOR RELIEF 

(For Avoidance and Recovery of Fraudulent Transfer) 

(Actual Fraudulent Transfers) 

(Cal. Civ. Code § 3439.04(a)(1)) 

83. Plaintiff repeats and re-alleges all of the allegations set forth in each 

preceding paragraph of the Complaint as though set forth fully again in support of 

this claim. 
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84. The Twelve Nine Cash Transfers and the Property Transfer constituted 

one or more transfers of an interest in property of ABSIG.   

85. Twelve Nine was the initial transferee of the Twelve Nine Cash 

Transfers and the Property Transfer. 

86. OmniArch is a creditor of ABSIG who has been harmed by the Twelve 

Nine Cash Transfers and the Property Transfer. 

87. Bishop held an ownership and managerial interest in ABSIG and is the 

manager and sole owner of Twelve Nine. 

88. Bishop, and therefore ABSIG, knew that the Cash Transfers and the 

Property Transfer made from ABSIG to Twelve Nine would deplete the assets of 

ABSIG available to satisfy the creditor claims against ABSIG, including the claims 

of OmniArch. 

89. Bishop arranged for the purchase of the Property for his own use and 

resided in the Property for some time following the purchase of the Property by 

Twelve Nine. 

90. Bishop is the registered agent for Twelve Nine and the California 

Secretary of State reflects the mailing address for Bishop as the registered agent at 

the Property address. 

91. ABSIG made the transfers to Twelve Nine with the actual intent to 

hinder, delay and defraud one or more of its creditors. 

92. The fraudulent intent of Bishop to take the Twelve Nine Cash Transfers 

and the Property Transfer for his personal benefit and at the expense of the ABSIG 

creditors is imputed to ABSIG.      

93. OmniArch was and is a creditor of ABSIG at the time of each of the 

Twelve Nine Cash Transfers and the Property Transfer based on its claims arising 

out of the fraud and misappropriation of OmniArch’s funds by ABSIG. 
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94. OmniArch is entitled to avoid the Twelve Nine Cash Transfers and the 

Property Transfer pursuant to California Civil Code sections 3439.04(a)(1) and 

3439.07(a)(1).   

95. Furthermore, under California Civil Code section 3439.08(b), 

OmniArch is entitled to recover from the Twelve Nine Cash Transfers and the 

Property Transfer from Twelve Nine, plus interest thereon as allowed by law.  

OmniArch is also entitled to recover the Subsequent Transfers pursuant to 

California Civil Code section 3439.08(b), plus interest thereon as allowed by law. 

 

SECOND CLAIM FOR RELIEF 

(For Avoidance and Recovery of Fraudulent Transfers) 
(Constructive Fraudulent Transfers) 
 (Cal. Civ. Code § 3439.04(a)(2)) 

 
96. Plaintiff repeats and re-alleges all of the allegations set forth in each 

preceding paragraph of the Complaint as though set forth fully again in support of 

this claim. 

97. OmniArch is informed and believes and thereon alleges that when 

ABSIG made the Twelve Nine Cash Transfers and the Property Transfer, it was 

insolvent.  

98. When ABSIG made the Twelve Nine Cash Transfers and the Property 

Transfer, it had already incurred, or believed or reasonably should have believed 

that it would incur, debts that would be beyond its ability to pay as such debts 

matured. 

99. When ABSIG made the Twelve Nine Cash Transfers and the Property 

Transfer, it was engaged in, or was about to engage in, business or a transaction, for 

which any property remaining with the ABSIG was unreasonably small in relation 

to the business or transaction. 
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100. ABSIG made the Twelve Nine Cash Transfers and the Property 

Transfer without receiving reasonable equivalent value in exchange for those 

transfers, or any of them. 

101. Omni Arch is entitled to avoid the Twelve Nine Cash Transfers and the 

Property Transfer under California Civil Code § 3439.04(a)(2).  Furthermore, under 

California Civil Code § 3439.08, the Trustee is entitled to recover the transfers from 

Twelve Nine and the Subsequent Transferees.  

THIRD CLAIM FOR RELIEF 

(Declaratory Relief Against Wong) 

102. Plaintiff repeats and re-alleges all of the allegations set forth in each 

preceding paragraph of the Complaint as though set forth fully again in support of 

this claim. 

103. The Wong Assignment was not signed by the holder of the Alliance 

Deed of Trust or by any party with an interest in the Alliance Deed of Trust or in the 

Property. 

104. An actual controversy exists involving the issue of whether the Wong 

Assignment transferred an interest in the Property or the Alliance Deed of Trust  to 

Wong. 

105. A judicial determination resolving this actual controversy is necessary 

and appropriate at this time declaring that the Wong Assignment is null and void 

and did not effect a transfer of any interest in the Property or in the Alliance Deed of 

Trust. 

FOURTH CLAIM FOR RELIEF 

(Temporary Restraining Order and Preliminary Injunction) 

106. Plaintiff repeats and re-alleges all of the allegations set forth in each 

preceding paragraph of the Complaint as though set forth fully again in support of 

this claim. 
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107. Pursuant to Fed.R.Civ.P. 65, Plaintiff is entitled to a temporary 

restraining order and preliminary injunction against Twelve Nine, its members, 

managers, agents, employees, representatives and persons acting in concert with 

them prohibiting them from:  

a. Transferring the Property; 

b. Selling, assigning, conveying, pledging, mortgaging, encumbering, 

hypothecating, creating a security interest, or disposing of the whole 

or any part of the Property, including all fixtures; 

c. Doing any act that will, or that will tend to, impair, defeat, divert, 

prevent, or prejudice the preservation of the Property. 

108. Pursuant to California Civil Code section 3439.07(a)(3)(A), an 

injunction is appropriate to prevent “further disposition by the debtor or transferee, 

or both, of the asset transferred or other property of the transferee.” 

109. OmniArch’s claim satisfies all prerequisites for injunctive relief.  First, 

OmniArch would suffer irreparable injury if the Property is sold and the proceeds 

are further diverted by Bishop and Twelve Nine. Twelve Nine has actively been 

trying to sell the Property, and it is currently listed on the MLS or sale.  

110. The balance of the equities strongly favors of OmniArch. The 

injunction will maintain the status quo pending a determination on OmniArch’s 

fraudulent transfer claims. Further, OmniArch would be forced to expend additional 

resources trying to collect money from entities that will likely be uncollectable by 

the time it can obtain a judgment against them. Moreover, OmniArch seeks the 

appointment of a receiver to preserve, market and sell the Property pending an 

adjudication of the issues on the merits. 

111. OmniArch is likely to succeed on the merits.  The overwhelming 

evidence is that the Twelve Nine Cash Transfers and the Property Transfer are 

avoidable and recoverable.   
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112. The injunction best favors the public interest in efficient administration 

of the fraudulent transfer claims against the initial and subsequent transferees and 

will stop the further dissipation of assets that were improperly transferred to hinder, 

delay or defraud creditors.  

113. Pursuant to Fed.R.Civ.P. 65, and any all other applicable authority, 

OmniArch is entitled to a temporary restraining order and preliminary injunction  

against Twelve Nine on the terms described above, together with such other and 

further relief as may be deemed just and proper. 
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FIFTH CLAIM FOR RELIEF  

Appointment of Receiver 

(Cal. Code Civ. P. 564(b)(1) and Cal. Civ. Code 3439(a)(3)(B)) 

114. Plaintiff repeats and re-alleges all of the allegations set forth in each 

preceding paragraph of the Complaint as though set forth fully again in support of 

this claim. 

115. Pursuant to California Code of Civil Procedure section 564(b), “A 

receiver may be appointed by the court in which an action or proceeding is pending, 

or by a judge thereof, in the following cases: (1) In an action by a vendor to vacate a 

fraudulent purchase of property, or by a creditor to subject any property or fund to 

the creditor's claim, or between partners or others jointly owning or interested in any 

property or fund, on the application of the plaintiff, or of any party whose right to or 

interest in the property or fund, or the proceeds thereof, is probable, and where it is 

shown that the property or fund is in danger of being lost, removed, or materially 

injured.” 

116. Pursuant to California Civil Code section 3439.07(a)(3)(B), the 

appointment of a receiver in a fraudulent transfer is appropriate “to take charge of 

the asset transferred or other property of the transferee.” 

117. The Property is currently listed for sale by Twelve Nine and is in 

danger of being transferred and lost. 

118. OmniArch seeks to enjoin the sale of the Property pending litigation on 

the issues set forth in the Complaint. 

119. Pending a determination on the merits of the issues, there is a risk of 

harm to the Property. 

120. The appointment of a receiver is necessary to take custody and control 

of the Property, to preserve, market and sell the Property, and to safeguard the 

Property or its sales proceeds pending adjudication on the merits,.  
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PRAYER FOR RELIEF 

 WHEREFORE, Receiver respectfully requests that this Court enter judgment 

in favor of the Receiver and against the Defendants as follows: 

On the First Claim for Relief 

1. Entering an order of judgment against all defendants avoiding the Cash 

Transfers, the Property Transfer, the Subsequent  Lien Transfers under Cal. Civ. 

Code §§ 3439.04(a)(1), 3439.07(a)(1) and 3439.08(b); 

On the Second Claim for Relief 

2. Entering an order of judgment against all defendants avoiding the Cash 

Transfers, the Property Transfer, the Subsequent  Lien Transfers under Cal. Civ. 

Code §§ 3439.04(a)(2), 3439.07(a)(1) and 3439.08(b); 

On the Third Claim for Relief: 

3. For a declaratoryjudgment against George Wong as Trustee of the 

George Wong and the Holly Wu Family Trust Dated January 17, 2013 and against 

Holly Wu as Trustee of the George Wong and the Holly Wu Family Trust Dated 

January 17, 2013 that the Wong Assignment is null and void and did not cause a 

transfer of any interest in the Property to Wong. 

On the Fourth Claim for Relief: 

4. For a temporary restraining order and preliminary injunction precluding 

Twelve Nine, and its members, managers, agents, employees, representatives and all 

other persons acting in concert with Twelve Nine, from (a) transferring the Property; 

(b) selling, assigning, conveying, pledging, mortgaging, encumbering, 

hypothecating, creating a security interest, or disposing of the whole or any part of 

the Property, including all fixtures selling, transferring, encumbering, hypothecating, 

or harming the Property; and/or (c) doing any act that will, or that will tend to, 

impair, defeat, divert, prevent, or prejudice the preservation of the Property. 
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On the Fifth Claim for Relief 

5. That the Court appoint a receiver to take possession and charge of the 

Property, to protect the Property, and to safeguard the Property or its sales proceeds 

during the pendency of this action. 

On All Claims for Relief: 

6. Prejudgment and post-judgment interest as allowed by law; and  

7. For all other and further relief as the Court deems just and proper. 

 
Dated:  June 2, 2017 DIAMOND McCARTHY LLP 
 
 
 By:  /s/Kathy Bazoian Phelps   

   Kathy Bazoian Phelps 

   and OmniArch Fixed Income G.P. Ltd. 

         Attorneys for OmniArch Capital Corporation, 
OmniArch Management Corporation,  
OmniArch Fixed Income Limited Partnership, 
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UNITED STATES DISTRICT COURT  

CENTRAL DISTRICT OF CALIFORNIA 

 
 
 
OMNIARCH CAPITAL CORPORATION, 
OMNIARCH MANAGEMENT 
CORPORATION, OMNIARCH FIXED 
INCOME LIMITED PARTNERSHIP, and 
OMNIARCH FIXED INCOME G.P. LTD.,
 

Plaintiff,  
v. 

 
TWELVE NINE LLC, a California limited 
liability company; ALLIANCE 
PORTFOLIO PRIVATE EQUITY 
FINANCE INC., a California corporation; 
GEORGE WONG, TRUSTEE OF THE 
GEORGE WONG AND THE HOLLY WU 
FAMILY TRUST DATED JANUARY 17, 
2013; HOLLY WU, TRUSTEE OF THE 
GEORGE WONG AND THE HOLLY WU 
FAMILY TRUST DATED JANUARY 17, 
2013; RAY GOKALDAS MD, A 
PROFESSIONAL CORP. PROFIT 
SHARING PLAN, 
 

Defendants. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
Case No.:  
 
 
 
MEMORANDUM OF POINTS  
AND AUTHORITIES IN SUPPORT 
OF EX PARTE APPLICATION  
FOR TEMPORARY  
RESTRAINING ORDER AND  
PRELIMINARY INJUNCTION  
AND FOR APPOINTMENT OF  
RECEIVER;DECLARATIONS OF 
JAY MODI; GREG BINGHAM;  
KATHY BAZOIAN PHELPS;AND 
STEPHEN J. DONELL 
 
 

  

KATHY BAZOIAN PHELPS (SBN 155564) 
kphelps@diamondmccarthy.com 
DIAMOND McCARTHY LLP 
1999 Avenue of the Stars, Suite 1100 
Los Angeles, CA 90067      
Telephone: (310) 651-2997 
 

Attorneys for OmniArch Capital Corporation, 
OmniArch Management Corporation,  
OmniArch Fixed Income Limited Partnership, 
and OmniArch Fixed Income G.P. Ltd. 
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 OmniArch Capital Corporation, OmniArch Management Corporation, 

OmniArch Fixed Income Limited Partnership, and OmniArch Fixed Income G.P. 

Ltd. (collectively, “OmniArch”) hereby file their Memorandum of Points and 

Authorities in support of the Ex Parte Application for a Temporary Restraining 

Order and Preliminary Injunction and for the Appointment of a Receiver to enjoin 

the transfer of and to preserve and continue to market and sell the property at 64 Ritz 

Cove Dr., Dana Point, California (the “Ex Parte Application”). 

I. STATEMENT OF FACTS 

A. Procedural History and Parties 

Concurrent with the filing of this Application, Plaintiffs OmniArch Capital 

Corporation (“OmniArch Capital”), OmniArch Management Corporation (“OAM”), 

and OmniArch Fixed Income G.P. Ltd. (“OmniArch GP”), who are each 

corporations incorporated under the Alberta Business Corporations Act, RSA 2000, c 

B-9, with head offices in Calgary, Alberta, Canada, filed a complaint (the 

“Complaint”) against Defendants Twelve Nine LLC (“Twelve Nine”), Alliance 

Portfolio Private Equity Finance Inc. (“Alliance”), George Wong, Trustee of the 

George Wong and the Holly Wu Family Trust Dated January 17, 2013; Holly Wu, 

Trustee of the George Wong and the Holly Wu Family Trust Dated January 17, 2013 

(collectively, “Wong”), and Ray Gokaldas Md, a Professional Corp. Profit Sharing 

Plan (“Gokaldas”). The Complaint seeks the avoidance and recovery of cash 

transfers and the transfer of the Property made to Twelve Nine, and the subsequent 

purported transfers of lien interests in the Property to Alliance, Wong and Gokaldas. 

The Complaint additionally seeks a temporary restraining order and preliminary 

injunction prohibiting the transfer of any interest in the Property by Twelve Nine, as 

well as the appointment of a receiver to preserve, market and sell the Property. 

B. OmniArch and Relationship to ABSIG, Bishop and Chang 
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 The OmniArch entities are all organized and registered to do business in 

Canada. OmniArch’s business is raising investment funds in Alberta, Canada and 

then investing those funds into mortgage-backed security bonds sold in the United 

States. Canadian investors purchased bonds issued by OmniArch Capital (the “OCC 

Bonds”). Funds generated by the sale of the OCC Bonds were provided to OAM 

through an intercompany loan. OAM, in turn, loaned the funds to OmniArch LP, 

which exchanged the funds from Canadian dollars to U.S. dollars and provided those 

funds to American RMBS Equity Fund IV LP (“American RMBS”) for investment 

in mortgage-backed securities in the United States.  

American RMBS is an entity that was formed pursuant to a limited partnership 

agreement among ABS Investment Group, LLC (“ABSIG”), Mark Bishop 

(“Bishop”) and OmniArch, LP. When formed, ABSIG was the general partner and 

OmniArch LP was the sole limited partner of American RMBS. American RMBS 

was formed with the sole mandate of acquiring, managing and holding for 

investment a portfolio of mortgage-backed securities under the direction of ABSIG 

and within specific investment guidelines set forth in the partnership agreement (the 

“American RMBS Limited Partnership Agreement”), a copy of which is attached to 

the Jay Modi Declaration as Exhibit “3.” ABSIG is a California limited liability 

company that is the fund manager of American RMBS and was the general partner of 

American RMBS until ABS Management Group, LLC (“ABSMG”), a Delaware 

limited liability company doing business in California, became the current general 

partner of American RMBS. Bishop, along with Craig Chang (“Chang”), at various 

times were the managers or co-managers of ABSIG. In addition, Bishop and Chang 

were the principals, along with Lisa Duehring, of American RMBS.  

C. OmniArch’s Claim Against ABSIG Due to Fraud 

As the former general partner of American RMBS pursuant to the RMBS 

Limited Partnership Agreement and during the time that OmniArch’s funds were 

invested, ABSIG is liable for the debts of American RMBS. The RMBS Limited 
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Partnership Agreement expressly contemplates that ABSIG would be liable to 

OmniArch in the event of gross negligence, fraudulence or willful malfeasance. 

Section 7.5 of the Agreement attached as Exhibit “3” states: 
None of the General Partner or any of its Affiliates, direct or indirect 
shareholders, directors, officers, partners, employees, agents, advisors, 
or any of their respective Affiliates shall be liable to any Limited Partner 
or the Partnership for: (a) any action or inaction by the General Partner, 
or on behalf of the General Partner, with respect to the Partnership 
which is not either a material breach of this Agreement or in bad faith, 
gross negligence, fraudulence or willful malfeasance, and then only to 
the extent of the General Partner's or such other Person's material 
breach, bad faith, gross negligence, fraudulence or willful malfeasance. 

From 2011 to 2016, over $98 million was paid by OmniArch to the account of 

American RMBS at CommerceWest Bank, Account No. xxxxx005 (the “RMBS 005 

Account”) for the purpose of bond purchase and sales transactions on behalf of 

OmniArch. On November 3, 2016, OmniArch commenced an action in the Court of 

the Queen's Bench of Alberta, in Calgary, Alberta, Canada (hereinafter, "the 2016 

Canadian Action"), naming American RMBS, ABSIG and ABSMG and 

CommerceWest Bank, in order to obtain information necessary to aid the Court-

appointed Monitor’s investigation in a pending Companies' Creditors Arrangement 

Act proceeding before the Court of Queen's Bench of Alberta, Action No. 1601-

08730 (the "CCAA Action") and to identify any wrongdoing in relation to 

investments made by the American RMBS, ABSIG and ABSMG on behalf of 

OmniArch. A copy of the 2016 Statement of Claim filed by OmniArch commencing 

the 2016 Canadian Action is attached to the Modi Declaration as Exhibit “1.”  

American RMBS, ABSIG and ABSMG received investor funds on behalf of 

OmniArch for the purchase and sale of residential mortgage-backed securities 

("RMBS Bonds") on behalf of OmniArch in the United States, and were required to 

transfer the net funds and interest derived from RMBS Bond transactions back to 

OmniArch, which OmniArch then used to make payments to its investors. Instead, in 

the course of the CCAA Action, the Court-appointed Monitor and OmniArch 
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discovered that approximately $49 million in funds that were held by American 

RMBS, ABSIG and ABSMG on behalf of OmniArch cannot be accounted for or 

reconciled with the purchase and sale of RMBS Bonds by those entities. See Modi 

Declaration, Exh. “1.” In light of the millions of dollars of unaccounted funds, 

OmniArch continued its investigation through requests for banking and other records 

and discovery. OmniArch filed another application to the Canadian Court on March 

30, 2017, seeking an additional discovery order, which was granted by the Canadian 

Court and recognized by this Court and the District Court for the Southern District of 

California in April 2017. See Modi Declaration. 

In addition, on April 5, 2017, OmniArch filed a second Statement of Claim in 

the Court of Queen’s Bench of Alberta, Canada, Court File Number 1701-04741 

(“2017 Statement of Claim”), asserting claims against ABSIG, ABSMG, Bishop, 

Chang and others, and alleging that at least $49,384,625 invested by OmniArch has 

been misappropriated by Bishop, ABSIG and others through a fraudulent scheme. 

OmniArch holds claims against ABSIG, the general partner of American RMBS, for 

breach of contract, breach of fiduciary obligations, and breach of duties of good 

faith, among other potential claims. A copy of the 2017 Statement of Claim is 

attached as Exhibit “2” to the Modi Declaration. The facts relating to the fraud 

perpetrated by ABSIG, Bishop and Chang, among others, are set forth in the 

Statement of Claims and form the basis of OmniArch’s claims against ABSIG. 

D. Discovery of Over $14 Million in Transfers to Twelve Nine 

The discovery conducted to date shows that at least $82,042,374.00 of the $98 

million in OmniArch’s funds transferred to American RMBS between 2011 and 2016 

were transferred out of the accounts at American RMBS and into the accounts of 

ABSIG. See Modi Declaration. In December 2016, February 2017, and May 2017, 

OmniArch obtained banking and other records and information in response to the 

discovery orders issued by the Courts in California in November 2016 and April 

2017. Those records revealed numerous and significant transfers of funds were made 
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by ABSIG to other entities associated with, owned and controlled by Bishop and/or 

Chang. Specifically, the banking records disclosed that over $14 million in funds 

were transferred from one of ABSIG’s bank accounts, the ABSIG 070 Account to an 

account of Defendant Twelve Nine at CommerceWest Bank (the “Twelve Nine 044 

Account”) by Bishop as ABSIG’s manager. Bishop has acknowledged that the 

Twelve Nine 044 Account relates to business activities distinct from the business of 

ABSIG. Modi Declaration, para. 16. The list of specific transfers of funds from the 

ABSIG 070 Account to the Twelve Nine 044 Account are set forth at paragraph 37 

of the Complaint and in the Modi Declaration and the bank statements reflecting the 

transfers are attached to the Modi Declaration as Exhibits “4” and “5.”  

ABSIG made two other cash transfers to or for the benefit of Twelve Nine. On 

September 8, 2016, ABSIG transferred the sum of $199,720.00 from another ABSIG 

bank account, the ABSIG 728 Account, to the Twelve Nine 044 Account. See 

Exhibit “6” attached to the Modi Declaration. Additionally, ABSIG paid the sum of 

$126,000.00 to The Escrow Firm as a deposit directly for the benefit of Twelve Nine 

(the “Deposit”). See Exhibit “7” attached to the Modi Declaration. Thus, at least 

$14,981,653.00 (the “Twelve Nine Cash Transfers”) in funds were transferred from 

OmniArch’s debtor, ABSIG, to Twelve Nine since August 2013.  

 Defendant Twelve Nine is a California limited liability company. The 

registered agent address for service of Twelve Nine is Mark Bishop, 64 Ritz Cove 

Dr., Dana Point, California 92629, the address of the Property. A copy of the 

Statement of Information filed by Twelve Nine with the California Secretary of State 

is attached as Exhibit “15” to the Declaration of Kathy Bazoian Phelps. 

 The Articles of Organization for Twelve Nine were signed on November 28, 

2012, and were filed with the California Secretary of State on December 4, 2012.  A 

copy of the Articles of Organization are attached hereto as Exhibit “8.” 

 The Operating Agreement of Twelve Nine, a copy of which is attached hereto 

as Exhibit “9,” states: 
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The sole purpose of the Company is to (i) identify value-added, and 
socially responsible investment opportunities; (ii) negotiate for the 
purchase of such investments; (iii) assist in managing of any such 
investments; (iv) monitor the performance of such investments; (v) 
direct how the income from such investments will be distributed; and 
(vi) determine when (if at all) any of such investments should be sold. 
The Company also shall have such ancillary purposes as are necessary 
or helpful in performing the Company’s purpose identified above. 

 The Operating Agreement also shows that Bishop is the sole owner and 

manager of Twelve Nine. See Operating Agreement. 

As further evidence of the alleged fraudulent scheme, the investigation by 

OmniArch through recent discovery has disclosed that approximately $28 million 

was transferred from the ABSIG 070 Account to other third party individuals and 

entities directly affiliated with Bishop, including to Annika Olbin, who is the wife of 

Bishop, 982 Media LLC, Outsource Media Group LLC, American Data Network 

Inc., Optimus Socially Responsible Investment Ltd., Optimus Fonder AB, and Team 

Nation Investment Fund III, LP. Another transferee of property of ABSIG, Main 

Street Films, Inc., is owned and run by Chang is identified in the corporate filings as 

the Chief Executive Officer, Secretary and Chief Financial Officer of Main Street 

Films. See Main Street Films Statement of Information attached to the Phelps 

Declaration as Exhibit “16.” Twelve Nine received $5,700,000 from ABSIG on 

October 18, 2013, and subsequently transferred at least $3.5 million of those funds to 

Main Street Films Inc. ABSIG transferred a net of over $1.7 million to Main Street 

Films. OmniArch believes the $5,700,000 of funds from ABSIG were transferred by 

Bishop and Chang to Twelve Nine for purposes other than legitimate investment 

purposes. 

E. Twelve Nine Acquisition of the Property with Funds from ABSIG 

On July 9, 2013, ABSIG transferred the $126,000 Deposit from the ABSIG 

070 Account directly to the Escrow Firm, Inc., Reference No. 098-020149-KO (the 

“Escrow”), to purchase the Property for the benefit of Twelve Nine. In addition, 

Twelve Nine transferred the following sums to the Escrow, which were paid directly 
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from the Twelve Nine Cash Transfers received from ABSIG in the amounts of 

$510,000.00 on August 6, 2013 and $6,500,000.00 on August 8, 2013: 
Date   Amount 
8/7/13  $504,000.00 
8/8/13  $5,673,885.01 

The $126,000.00 Deposit, the $504,000.00, and the $5,673,885.01 total 

$6,304,885.01 and are collectively referred to as the “Property Funds.” The Property 

Funds were used to by Twelve Nine to purchase the Property, which was used by 

Bishop as his personal residence. Twelve Nine acquired the Property on August 15, 

2013 pursuant to a grant deed transferring title to Twelve Nine that was recorded in 

the real property records of the County of Orange on August 15, 2013, as Instrument 

No. 2013000484097 (the “Grant Deed”), a copy of which is attached to the 

Declaration of Greg Bingham as Exhibit “11.” The Grant Deed references Escrow 

No. 098-020-149-KO, which is the Escrow, and states the documentary transfer tax 

paid was $6,930.00. The documentary transfer tax for the transfer of property in 

Dana Point is $1.10 per $1,000, so the purchase price of the property was 

$6,300,000.00 according to the real property records. The MLS sales history for the 

Property reflects that the Property was sold to Twelve Nine for $6,300,000.00 in 

2013. See Bingham Declaration. 

After Twelve Nine acquired the Property, in November 2014, Twelve Nine 

executed and delivered a Deed of Trust (the “Alliance Deed of Trust”) encumbering 

the Property in favor of Alliance Portfolio, Private Equity Finance, Inc. (“Alliance”), 

and against the Property in the amount of $3,750,000.00. A copy of the Alliance 

Deed of Trust is attached to the Bingham Declaration as Exhibit “12.” The Alliance 

Deed of Trust was recorded in the Official Records for the County of Orange as 

Instrument No. 2014000449175 on November 4, 2014 (the “Alliance Subsequent 

Transfer”). The Alliance Deed of Trust was signed by Mark Bishop as the 

Member/Sole Manager of Twelve Nine. 
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Bank records obtained to date for the Twelve Nine 044 Account do not show 

any funds deposited to that account in connection with a loan or extension of credit 

by Alliance at or near the time the Alliance Deed of Trust was granted so it does not 

appear that any consideration was paid to Twelve Nine in exchange for the transfer. 

See Modi Declaration.  

On November 2, 2015, an Assignment of Deed of Trust was recorded in the 

Official Records of the County of Orange against the Property as Instrument No. 

2015000568409 in favor of George Wong Pension Plan (the “Wong Assignment” or 

the “Wong Subsequent Transfer”), a copy of which is attached to the Bingham 

Declaration as Exhibit “13.” The Wong Assignment was not signed by either Twelve 

Nine or by Alliance and was therefore ineffective to transfer any interest in the 

Property or in the Alliance Deed of Trust. Instead, the Wong Assignment was signed 

by George Wong, Trustee of the George Wong and the Holly Wu Family Trust dated 

January 17, 2013 and by Holly Wu, Trustee of the George Wong and Holly Wu 

Family Trust dated January 17, 2013. The Wong parties are named as defendants in 

the action to the extent that they claim any interest in the Property by this purported, 

defective assignment.  

The Wong Assignment identifies the purported fractional interest being 

transferred as a 670,000/3,750,000 interest in the Alliance Deed of Trust, with the 

numerator being identical to the dollar amount stated as the debt amount secured by 

the Alliance Deed of Trust. However, a second Assignment of Deed of Trust in favor 

of Ray Gokaldas MD, a professional Corp. Profit Sharing Plan (the “Gokaldas 

Assignment” or the “Goldakas Subsequent Transfer”) was recorded in the Official 

Records of the County of Orange on March 28, 2017 against the Property as 

Instrument No. 2017000123167 on the eve of filing of OmniArch’s 2017 Statement 

of Claim against ABSIG, AGSMG, Bishop, Chang and others in Alberta. A copy of 

the Gokaldas Assignment is attached to the Bingham Declaration as Exhibit “14.” 
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This time, the Gokaldas Assignment was executed by James R. Perry, President of 

Alliance and purportedly conveyed a 100,000/4,250,000 interest.1  

F. The Imminent Sale of the Property 

The Property was listed on May 6, 2017 for sale on the MLS at a price of 

$7,798,000 and remains listed. A copy of the MLS Listing is attached to the 

Bingham Declaration as Exhibit “10.”  If the Property is sold, the value of the 

Property will be lost for the benefit of OmniArch. A preliminary injunction is 

necessary to enjoin the sale of the Property pending final adjudication of the issues 

set forth in this Complaint. The appointment of a receiver is also necessary to 

preserve, market and sell the Property pending a final adjudication of the issues set 

forth in the Complaint. 

The Twelve Nine Cash Transfers removed money from ABSIG that otherwise 

would have been available to pay debts to creditors, placing it out of the reach of 

those creditors. Bishop and Chang knew that the Twelve Nine Cash Transfers would 

harm the creditors of ABSIG by reducing assets available to repay creditors. Bishop 

and Twelve Nine caused the purchase of the Property using ABSIG funds for their 

own benefit. Bishop and Twelve Nine knew that by causing the Lien Transfers, 

equity in the Property could not be reached by creditors and that the Lien Transfers 

put beyond reach of creditors the equity in the Property that otherwise would have 

been available to pay debts owed to creditors. OmniArch thus suffered a palpable 

economic harm from the fraudulent Cash and Lien Transfers.  

II. ISSUANCE OF TEMPORARY RESTRAINING ORDER AND 

INJUNCTION AGAINST TWELVE NINE IS APPROPRIATE 

 In a diversity action, the federal law applies to procedural issues and 

substantive legal issues are determined under state law. In the case of requests for 
                                                 
1  The Alliance Subsequent Transfer, the Wong Subsequent Transfer, and the 
Gokaldas Subsequent Transfer are collectively referred to as the “Subsequent Lien 
Transfers. 
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injunctive relief, federal procedural law applies to a request for injunctive relief, so 

long as state law does not bar the granting of injunctive relief based on the nature of 

the substantive claims asserted. See Sims Snowboards, Inc. v. Kelly, 863 F. 2d 643, 

646 (9th Cir. 1988) (Rule 65 sets out procedural terms for the issuance of injunctions 

and restraining orders but holding that federal court cannot grant injunctive relief if 

state law clearly bars that remedy, in that case based on the California anti-injunction 

act which precluded injunctive relief in actions for breach of contract for personal 

services). In Tri-Dam v. Yick, Case No. 1:11-CV-01301 AWI-SMS, 2016 WL 

4061348 at *1 (E.D. Cal. 7/28/2016), the court explained the procedural versus 

substantive rules for application of federal or state law to a request for an injunction: 
Sims stands for the proposition that the availability of a remedy is 
substantive law; where state law prohibits a remedy and federal 
law allows it, application of federal law would significantly affect 
the result of the litigation. 

Id.at *6 (ruling that applying the more stringent standard of federal law for issuance 

of a permanent injunction against nuisance in that case was not appropriate as the 

state law nuisance per se abatement rules are substantive law).  

 California law authorizes the Court to issue a temporary restraining order and 

preliminary injunction under the circumstances presented. California Civil Code § 

3439.07 explicitly includes injunctive relief as a remedy in an action to avoid a 

fraudulent transfer to protect the property and prevent further transfer, loss or 

dissipation of the asset. California Code of Civil Procedure § 527 provides for a 

preliminary injunction to be issued based on affidavits that “show satisfactorily that 

sufficient grounds exist therefor.” Section 527(c) authorizes a temporary restraining 

order to be issued without notice to the opposing party where “great or irreparable 

injury will result to the applicant before the matter can be heard on notice” and the 

moving party or counsel certifies under oath that the moving party should not be 

required to advise the opposing party for reasons specified in the application for 

relief. If a temporary restraining order is issued without notice, California law 
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requires the court to issue an order to show cause as to why a preliminary injunction 

order should not issue setting a hearing within 15 days, or for good cause within 22 

days, after the temporary restraining order is issued. Cal. Civ. P. § 527(d)(1).  

 The federal standard for issuance of a temporary restraining order and 

preliminary injunction and procedures are consistent with California law. Federal 

Rule of Civil Procedure 65(b) authorizes issuance of a temporary restraining order 

without notice to the adverse party if “(A) specific facts in an affidavit or a verified 

complaint clearly show that immediate and irreparable injury, loss, or damage will 

result to the movant before the adverse party can be heard in opposition; and (B) the 

movant’s attorney certifies in writing any efforts made to give notice and the reasons 

why notice should not be required.” Fed.R.Civ.P. 65(b)(1)(A) and (B).  

A. The Requested TRO and Preliminary Injunction 

 Pursuant to Fed.R.Civ.P. 65 and California Civil Code § 3439.07(a)(3)(A), 

OmniArch is entitled to an order temporarily restraining and then preliminarily 

enjoining and ordering all of the Defendants and their agents, servants, employees, 

joint venturers, and partners, and all those acting in concert with them to refrain 

from: (1) hiding, secreting, transferring, selling, pledging, granting a security interest 

in, or in any other manner disposing or hypothecating any of the Property; (2) doing 

any act which will, or which will tend to, impair, defeat, divert, prevent or prejudice 

the preservation of the Property; and (3) interfering with the rights and duties of the 

receiver or persons acting on behalf of the receiver in the discharge of his duties.  

B. Ninth Circuit Authority 

A temporary restraining order or preliminary injunction is warranted where the 

movant establishes that he “‘is likely to succeed on the merits, that he is likely to 

suffer irreparable harm in the absence of preliminary relief, that the balance of 

equities tips in his favor, and that an injunction is in the public interest.’” Stormans, 

Inc. v. Selecky, 586 F.3d 1109, 1127 (9th Cir. 2009) (quoting Winter v. Natural Res. 

Def. Council, Inc., 129 S.Ct. 365, 374 (2008)). In the Ninth Circuit, “‘serious 
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questions going to the merits’ and a hardship balance that tips sharply toward the 

plaintiff can support issuance of an injunction, assuming the other two elements of 

the Winter test are also met.” Alliance for the Wild Rockies v. Cottrell, 632 F.3d 

1127, 1131-32 (9th Cir. 2011). “Under this approach, the elements of the preliminary 

injunction test are balanced, so that a stronger showing of one element may offset a 

weaker showing of another.” Id. at 1131.  For the reasons stated below, OmniArch 

satisfies the four-factor Winter test, whether analyzed under the traditional 

formulation or through the modified “sliding scale” framework utilized in the Ninth 

Circuit.  

C. California Authority 

 California Civil Code § 3439.07 addresses remedies available for a creditor 

who seeks to avoid a fraudulent transfer of an asset or an obligation incurred under 

the California Uniform Fraudulent Transfer Act (CUFTA) (applicable to transfers 

prior to January 1, 2016) and the California Uniform Voidable Transactions Act 

(CUVTA)(applicable to transactions after January 1, 2016). Among the remedies 

provided under section 3439.07 in addition to avoidance of the transfer is the right to 

obtain “an injunction against further disposition by the debtor or a transferee or both 

of the asset transferred or its proceeds” and “appointment of a receiver to take charge 

of the asset transferred or its proceeds.” Cal. Civ. Code §3439.07(a)(3)(A) and 

3439.07(a)(3)(B). Remedies are cumulative and in addition to any other remedies 

that may exist before the Uniform Fraudulent Transfer Act went into effect. Cortez v. 

Vogt, 52 Cal. App. 4th 917, 929 (1997).  

D. The Standards for Issuance of an Injunction Have Been Met 

1. OmniArch Is Likely To Succeed On The Merits of Its Claims 

CUFTA and CUVTA allow a creditor with a claim against a debtor to avoid 

and recover certain transfers of assets or obligations incurred by a debtor where the 

criteria of the statute are met.  ABSIG is a debtor under Civil Code § 3439.01(e), 

defined as a person that is liable on a claim. OmniArch is a creditor of ABSIG as it 
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holds a claim against ABSIG for over $49 million for breach of contract, 

misappropriation of funds, fraud and other relief being sought in court proceedings 

underway in Alberta, Canada. See Cal. Civ. Code § 3439.01(b) (creditor is a person 

who holds a claim against the debtor; claim includes a right to payment that is not 

liquidated or otherwise reduced to judgment). 

Civil Code § 3439.04(a)(1) allows a creditor to avoid a transfer of property or 

an obligation incurred by a debtor that is made with actual intent by the debtor to 

hinder, delay or defraud creditors.  The intention of the transferor in making the 

transfer determines if the transfer can be avoided as an “actual” fraudulent transfer 

under section 3439.04(a)(1). In re Agricultural Research and Technology Group, 

Inc., 916 F.2d 528, 536 (9th Cir. 1990). Actual intent is generally demonstrated 

through circumstantial evidence as direct evidence of an intent by the debtor to 

fraudulently transfer its assets is rarely available. In re Agricultural Research and 

Technology Group, Inc., 916 F.2d at 536 (knowledge that debtor was operating a 

Ponzi scheme, a type of fraudulent investment scheme, or knowledge that 

transferring assets would injure creditors of the debtor is circumstantial evidence 

sufficient to demonstrate actual intent to hinder, delay or defraud creditors).  

In addition, transfers of assets or obligations incurred by a debtor can be 

avoided as a “constructive” fraudulent transfer under Civil Code §§ 3439.04(a)(2) 

and 3439.05. A creditor may avoid a transfer of an asset by a debtor where the debtor 

does not receive reasonable equivalent value in exchange for the transfer and the 

debtor has incurred, or believed or reasonably should have believed it would incur 

debts that the debtor would not be able to pay as they matured as a result of making 

the transfer. Cal. Civ. Code § 3439.04(a)(2)(A). Alternatively, a transfer by the 

debtor is avoidable where the debtor did not receive reasonable equivalent value for 

the transfer and the debtor was engaged in, or about to engage in, business for which 

its remaining capital would be unreasonably small in relation to its business or 

transactions. Cal. Civ. Code § 3439.04(a)(2)(B). Additionally, a transfer by a debtor 
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can be avoided if the transfer is not made for reasonable equivalent value and the 

debtor was insolvent when the transfer was made or was rendered insolvent as a 

result of the transfer. Cal. Civ. Code § 3439.05. 

OmniArch can demonstrate a right to avoid the Twelve Nine Cash Transfers 

and the Property Transfer under all of these grounds. First, the circumstances 

surrounding these transfers are consistent with a number of the “badges of fraud” that 

provide circumstantial evidence to support actual intent by the debtor ABSIG to 

hinder, delay and defraud its creditors through the transfers. ABSIG and its principal 

Bishop knew they were operating a fraudulent scheme in which, among other things, 

they were diverting funds from ABSIG for non-business purposes and the personal 

benefit of Bishop as its principal. The transfers were with apparent design to divert 

ABSIG’s assets to Bishop and his company, Twelve Nine, to acquire a multi-million 

dollar residence for Bishop personally and not for any legitimate business purpose. 

There was no discernible consideration received by ABSIG in exchange for the 

transfers, and ABSIG has been unable to make payments to its creditors, including 

OmniArch, as they came due. Given the more than $49 million claim by OmniArch 

against ABSIG which is unsatisfied, the circumstances suggest that ABSIG has been 

left with insufficient capital to continue its business and it is likely insolvent. 

OmniArch is likely to prevail on its allegations in the Complaint against 

Twelve Nine LLC that the Twelve Nine Cash Transfers and the Property Transfer 

were fraudulently transferred to Twelve Nine. OmniArch has demonstrated that it 

has a probability of success on the merits, or at a minimum, that there exists a 

“serious question” as to the possibility that OmniArch is entitled to the relief it seeks 

in its Complaint. There can be little doubt that Bishop and Chang breached their 

fiduciary duties in intentionally stripping American RMBS and ABSIG of their 

assets. The actual fraudulent intent of ABSIG in making the transfers to Twelve Nine 

is clear: Bishop orchestrated the transfer of over $14 million to his other company, 
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Twelve Nine, and purchased a multi-million home in which Bishop resided and used 

as his address. 

2. OmniArch, as a Creditor of ABSIG, is Likely to Suffer 

Irreparable Harm in the Absence of the Requested Relief 

In the absence of a temporary restraining order and a preliminary injunction, 

OmniArch would suffer irreparable harm in two respects. First, OmniArch will be 

deprived of the equitable remedies that it seeks in connection with claims against 

Twelve Nine. Second, money damages against Twelve Nine would be inadequate in 

the absence of such relief.  

a. Loss of Equitable Remedies 

In the absence of a temporary restraining order, OmniArch will likely lose its 

ability to obtain the equitable remedy that it seeks. Such loss of a movant’s equitable 

remedies establishes the requisite “irreparable harm.” See, e.g., ST Ventures, LLC v. 

KBA Assets & Acquisitions LLC, 1:12-CV-01058 LJO, 2012 WL 3647656 (E.D. Cal. 

Aug. 23, 2012) (“[T]he Court is persuaded that ST Ventures will likely be left 

without equitable relief in the absence of a preliminary injunction and as a result 

would be irreparably harmed.”). In particular, injunctive relief is appropriate where 

proceeds are likely to be transferred in a manner that would deprive a plaintiff of its 

ability to seek equitable relief under the UFTA. See Janvey v. Alguire, 647 F.3d 585, 

600 (5th Cir. 2011).  

Here, OmniArch seeks equitable relief under CUFTA and CUVTA. 

OmniArch’s fraudulent transfer claims under the CUVTA seek equitable relief, as 

only equitable remedies are available under the CUFTA. See Forum Ins. Co. v. 

Devere Ltd., 151 F. Supp. 2d 1145, 1148 (C.D. Cal. 2001) (“By its terms, UFTA 

allows only equitable remedies such as avoidance, attachment, an injunction, or 

appointment of a receiver.”). The imposition of a preliminary injunction is 

appropriate in connection with a fraudulent transfer claim. Rubin v. Pringle (In re 

Focus Media), 387 F.3d 1077 (9th Cir. 2004).   
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These equitable remedies will likely not be available to OmniArch in the 

future unless a temporary restraining order and preliminary injunction is entered 

now. Otherwise, Twelve Nine will sell the Property and Bishop will retain or 

disburse the proceeds as he sees fit. Once the Property and its proceeds are gone, 

OmniArch will not be able to obtain collect on its claims from the Property. As such, 

OmniArch will suffer irreparable harm if the requested relief is not granted.  

b. Inadequacy of Money Damages  

The requisite “irreparable harm” is further established by the inadequacy of 

money damages. The Ninth Circuit has expressly held that preliminary injunctive 

relief may be appropriate where the “defendant has engaged in a pattern of secreting 

or dissipating assets to avoid judgment.” In re Estate of Ferdinand Marcos, Human 

Rights Litig., 25 F.3d 1467, 1480 (9th Cir. 1994). Such relief may also be appropriate 

where the “plaintiff may not be able to finance his lawsuit against the defendant 

without the revenues from his business that the defendant is threatening to destroy.” 

Id. (quoting Roland Machinery Co. v. Dresser Industries, 749 F.2d 380, 386 (7th Cir. 

1984)). Finally, “irreparable harm” is established where there is evidence that trust 

assets are being dissipated and will continue to be dissipated unless the respondent is 

enjoined. See, e.g. Newland N. Am. Foods, Inc. v. H.P. Skolnick, Inc., 5:13-CV-

00934 EJD, 2013 WL 792672 (N.D. Cal. Mar. 4, 2013) (threatened dissipation of 

trust assets constitutes irreparable injury); Sanzone Brokerage, Inc. v. J&M Produce 

Sales, Inc., 547 F. Supp. 2d 599, 602 (N.D. Tex. 2008) (same). All of these 

circumstances are present here. 

 ABSIG and Bishop have deprived OmniArch of its funds by removing them 

from the reach of OmniArch, as a creditor of ABSIG. Accordingly, any effort to 

pursue monetary damages against Twelve Nine will likely prove grossly inadequate 

by itself. In turn, OmniArch will suffer irreparable harm in the absence of the 

requested temporary restraining order and preliminary injunction. 
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3.  The Hardship Balance Strongly Favors OmniArch 

Balancing of equitable considerations and the parties’ respective hardships 

points strongly in favor of OmniArch. As discussed above, OmniArch will suffer 

irreparable harm if the temporary restraining order is not granted and Twelve Nine is 

permitted to sell the Property. Conversely, Twelve Nine is looking to sell the 

Property itself, and the sales proceeds will be preserved pending the outcome of this 

litigation. The Property will be protected by a receiver and the Property will be sold, 

which is Twelve Nine’s current objective with respect to the Property. The sales 

proceeds will be held by the receiver pending resolution of the underlying litigation. 

OmniArch will be assured that the status quo will be preserved and that Twelve Nine 

and Bishop cannot divert funds for their own use. This Application seeks to preserve 

the status quo and does not purport to alter the rights of any of the parties. Once the 

money has stopped moving, then the respective parties can assert their respective 

claims to the funds.   

4. Public Interest Weighs In Favor of Preserving the Status Quo to 

Protect the Debtor’s Investors and Creditors. 

Both federal and state policy interests weigh in favor of granting a temporary 

restraining order and preliminary injunction in order to protect a debtor’s investors 

and creditors. Preservation of the status quo is consistent with California public 

policy. California’s applicable statutory and regulatory scheme manifests a strong 

public policy interest in assuring that all funds are properly disbursed in connection 

with the origination and servicing of trust deed loans. Specifically, originators and 

servicers of loans secured by real property are required to establish a trust fund 

account. See CAL. BUS. & PROF. CODE ANN. § 10145. Maintenance of such trust 

accounts is subject to detailed guidelines and rigid reporting requirements. See CAL. 

CODE REGS. tit. 10, §§ 2830 to 2836; CAL. BUS. & PROF. CODE ANN. §§ 10146, 

10231.1 and 10232.25. Commingling of originator/servicer funds with investor funds 

is expressly prohibited. See CAL. BUS. & PROF. CODE ANN. § 10176(e); CAL. CODE 
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REGS. tit. 10, § 2835. Finally, “[w]hen the right of a broker to receive a portion of 

trust funds is disputed by the broker’s principal, the disputed portion shall not be 

withdrawn until the dispute is finally settled.” CAL. CODE REGS. tit. 10, § 2835(b). 

Collectively, these provisions speak to the importance of protecting investors, a goal 

best served here through entry of a temporary restraining order and preliminary 

injunction.  

E. An Ex Parte TRO Is Appropriate Under the Circumstances 

OmniArch requests that this Court issue a Temporary Restraining Order at 

this time, and set this matter for an Order to Show Cause hearing why a Preliminary 

Injunction should not be issued. As set forth herein, a Temporary Restraining Order 

is necessary to protect the interests of OmniArch, and to otherwise prevent the 

further dissipation of assets. The Temporary Restraining Order will protect 

OmniArch while also providing Defendants with the opportunity to oppose the 

relief prior to the issuance of a Preliminary Injunction. The standards under Local 

Rule 7.19.2 and Fed.R.Civ.P 65(b) have been met as set forth in detail herein. 

Additionally, Code of Civil Procedure Sections 527(a) and (c) also authorizes 

the issuance of a Temporary Restraining Order on an ex parte application, where 

“great or irreparable injury would result to the applicant before the matter can be 

heard on notice.” In determining whether injunctive relief should be issued, the court 

examines all the material before it in order to consider whether a greater injury will 

result to the defendant from granting the injunction than to the plaintiff from denying 

it. Continental Banking Company v. Katz, 1968 68 Cal.2d 512, 528, citing Santa 

Cruz Fair Building Association v. Grant, 1894, 104 Cal. 306, 308.   

In the present case, OmniArch’s interests would be greatly damaged if 

injunctive relief were not granted because the Defendants would continue to have 

possession and control of the Property and to divert, misappropriate, lose and/or 

dissipate the Property. 
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III. APPOINTMENT OF RECEIVER IS APPROPRIATE 

 OmniArch requests that a receiver be appointed immediately for the following 

reasons: (1) statutory and case law provide for the appointment of a receiver under 

these circumstances relating to a fraudulent transfer of property; and (2) the 

appointment of a receiver is necessary to protect the Property. The scope of the 

proposed receiver’s services are set forth in the Order lodged concurrently herewith. 

 Both California law and the federal law, including Federal Rule of Civil 

Procedure 66, authorize the appointment of a receiver in this case. Cal. Civ. Proc. 

Code §§ 564(b)(1) and (b)(9) and Civil Code section 3439.07(a)(3)(B) authorize the 

appointment of a receiver in a fraudulent transfer action to protect the property or 

fund subject to the fraudulent transfer or other creditor claim from loss, removal or 

material injury. Civ. Proc. Code § 564(b)(1). California law thus supports the 

appointment of a receiver in these circumstances and is consistent with federal law. 

  Federal Rule 66 provides that a request for appointment of a receiver is 

governed by the Federal Rules of Civil Procedure.  See Canada Life Assurance Co. v. 

LaPeter, 563 F.3d 837 (9th Cir. 2009) (federal law governs appointment of a receiver 

in a diversity action); New York Life Ins. Co. v. Watt West Inv. Corp., 755 F. Supp. 

287, 290 (E.D. Cal. 1991) (federal law governs the appointment of a receiver as an 

equitable matter). The federal law governing the appointment of a receiver includes a 

broad equitable power to appoint a receiver within the Court’s inherent authority and 

sound discretion. 
Indeed, a federal court sitting in diversity may exercise 
equitable powers independent of state law. [Citations 
omitted.] In York, the Court acknowledged that a federal 
court sitting in equity is not constrained by what remedies 
are available under state law. [Citations omitted.] Thus, 
regardless of whether state law provides a vehicle by which 
to appoint a receiver, the federal courts are free to provide 
that remedy solely by virtue of their equitable powers. 

Canada Life, 563 F.3d at 843; New York Life Ins., 755 F. Supp. at 290 (“the Ninth 

Circuit has reiterated the vitality of the federal court’s independent and inherent 
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equitable power and jurisdiction” citing F.T.C. v. H. N. Singer, Inc., 668 F. 2d 1107, 

1112 (9th Cir. 1982) in which the Court upheld an asset freeze issued under the 

district court’s equitable powers though the standards for an attachment under Rule 

64 and state law were not met). 

 The appointment of a receiver is necessary to protect the Property and to 

prevent the further dissipation of assets. A receiver should be appointed immediately 

to protect, manage, operate, oversee, market and otherwise preserve the Property 

pending judgment on the causes of action asserted in the Complaint. If a receiver is 

not appointed, the Property will be at risk of deterioration. This warrants the 

immediate appointment of a receiver. 

 The Property is currently listed for sale by Twelve Nine and is danger of being 

lost, severely impairing its value to OmniArch. OmniArch seeks to enjoin the sale of 

the Property pending litigation on the issues set forth in the Complaint. However, 

pending a determination on the merits of the issues, there is a risk of harm to the 

Property. The appointment of a receiver is necessary to preserve, market and sell the 

Property pending adjudication on the merits so that the assets available to satisfy 

OmniArch’s claim are not further dissipated. Unless a receiver is appointed, there 

would be no restraint or accountability, and Twelve Nine and Bishop would be free 

to continue to use, misappropriate, dissipate or conceal the Property and the proceeds 

thereof. Plaintiffs have no plain, speedy or adequate remedy at law and will suffer 

irreparable damage, injury and harm unless a receiver is appointed to take 

possession, control and management of the Property. The harm to Plaintiffs includes, 

without limitation, loss of the Property and proceeds therefrom which now represents 

the best source of recovery to satisfy OmniArch’s claim. 

IV. OMNIARCH AND RECEIVER BONDS  

A. Plaintiff's Bond Should Be Minimal. 

Code of Civil Procedure § 529(a) requires a plaintiff to post an undertaking to 

cover any damages that may be caused by the issuance of an injunction, if the Court 
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later determines that such plaintiff was not entitled to the injunction. Federal Rule of 

Civil Procedure 65(c) provides that the court may only issue a temporary restraining 

order or preliminary injunction “if movant gives security in an amount that the court 

considers proper to pay the costs and damages sustained by any party found to have 

been wrongfully enjoined or restrained.” A bond is required to be posted in support 

of a temporary restraining order.  

In this case, OmniArch seeks a temporary restraining order to prevent the 

Property or any interest in the Property from being transferred, sold, encumbered, or 

injured until a hearing may be held on notice pursuant to an order to show cause as to 

why a preliminary injunction for the same relief should not issue. In addition, if the 

Court grants OmniArch’s request to appoint a temporary receiver, then OmniArch 

requests that a temporary restraining order issue in aid of the receiver, preventing the 

Defendants or any other person with notice of the receiver’s appointment from 

interfering with the receiver’s conduct of his duties and powers under the 

receivership order. In either case, given the limited scope of the restraint, i.e. 

preventing the sale, disposition, transfer or encumbrance of the Property and any 

interference with the temporary receiver, and the limited time frame in which the 

restraint will be in place before the hearing can be held on a preliminary injunction 

and confirmation of the receiver’s appointment, the potential damages from such 

restraint are minimal or non-existent under the circumstances. Since the purpose of 

the bond under both state and federal law is to provide a source for payment of costs 

or damages if the temporary restraining order is found to have been wrongfully 

issued, and those costs would appear to be virtually non-existent given the restraint, 

timing and scope of relief sought, OmniArch contends only a modest bond at most 

should be required. Johnson v. Couturier, 572 F. 3d 1067, 1086 (9th Cir. 2009) 

(court in its discretion determined no bond was required in light of the minimal risk 

of damage or injury to the enjoined party). To the contrary, in the face of the 

OmniArch fraudulent transfer claim and evidence the funds of OmniArch’s debtor 
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directly paid for the Property, Twelve Nine and Bishop have little incentive to 

maintain and preserve the value of the Property, putting OmniArch’s interests at risk. 

However, OmniArch is prepared to post a bond if the Court determines one is 

necessary. 

 B. The Receiver's Bond Should Be Limited In Amount. 

 The purpose of a receiver's bond under California law is to ensure that a 

receiver faithfully performs his or her duties and obeys the orders of the Court. See 

Code Civ. Proc. § 567(b). OmniArch has nominated Stephen J. Donell as the 

Receiver. Mr. Donell specializes in court-appointed receiverships and has served as a 

court-appointed receiver in numerous matters similar to this one. Mr. Donell and his 

company are experienced in the areas of real estate, including commercial and 

industrial assets, such as the Property, office buildings, condominiums, among other 

operations. Further, it is OmniArch’s understanding that Mr. Donell will, as the 

Receiver, maintain existing insurance coverage for the Property. In light of Mr. 

Donell's experience and established track record of faithfully performing his duties 

as a receiver, and the insurance coverage to be maintained by Mr. Donell with 

respect to the Property, OmniArch requests that the Court require the receiver to post 

a minimal receiver's bond. For the receiver’s undertakings pursuant to Cal. Code of 

Civ. Proc. § 567(b), OmniArch believes that an undertaking in the amount of no 

more than $10,000 is appropriate and sufficient in light of the fact that there are no 

rents to be collected from the Property, there are no current operations or use, and the 

proposed receiver’s high level of expertise.  

 
V. NOMINATION OF RECEIVER 

OmniArch hereby nominates Stephen J. Donell to act as receiver for the 

purposes set forth herein and as ordered by the Court.  Attached as Exhibit “17” to 

the Declaration of Stephen J. Donell, filed concurrently herewith, is a resume of 

experience for the proposed receiver. Mr. Donell is not a party, an attorney of a party 
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or a person interested in this action, or related to any judge of the court by 

consanguinity or affinity within the third degree. Id. Mr. Donell's qualifications and 

experience are set forth at length in his declaration filed concurrently herewith. Mr. 

Donell's qualifications and experience warrant his appointment as receiver of the 

Receivership Property. 

Therefore, Plaintiff respectfully requests that its nomination of Stephen J. 

Donell be approved, and that Mr. Donell be named receiver of the Receivership 

Property by this Court. 

VI. BASIS FOR EX PARTE RELIEF 

 Both California and federal law authorize the relief sought by this Motion to 

be granted on an ex parte basis upon a proper showing. Cal. Civ.P. Code § 527(c), 

Cal.R.Ct. 3.1175(a); F.R. C. P. 65(b) and 66; Local Civ. R. 7-19.2. The California 

Rules of Court specifically authorize the appointment of a receiver on an ex parte 

basis upon a showing of “The nature of the emergency and the reasons irreparable 

injury would be suffered by the applicant during the time necessary for hearing on 

notice.” Cal. R. Ct. 3.1175(a)(1). Under California law, the ex parte request must be 

supported by a declaration which includes information regarding “the use being 

made of the property by the persons in possession.” Cal. R. Ct. 3.1175(a)(3). 

Appointment of a receiver on an ex parte basis is subject to the requirement that an 

order to show cause be issued to confirm the receiver’s appointment at a noticed 

hearing. Cal. R. Ct. 3.1176.  

 F.R.C.P. 65(b) also authorizes a temporary restraining order to be issued ex 

parte, and Local Civil Rule 7-19 applies to ex parte applications, including ex parte 

relief sought without notice to the other side if the grounds stated are sufficient. 

There is a serious risk of irreparable injury if the Property, which is currently listed 

for sale, is transferred. If notice is given of this Application, given the propensity 

demonstrated by Bishop to shift assets through and away from his companies, there 

is a risk that the Property would be transferred before the Court could issue a ruling 
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and prevent the loss of the Property. Facing a lawsuit seeking over $49 million in 

damages, and with the Property already listed for sale, there would be little incentive 

for Bishop and Twelve Nine to not transfer the Property while no restraint is in place. 

Further, there is a risk of encumbrance of the Property that may equally injure 

OmniArch if the equity is impaired through new liens. The history of the suspicious 

transfers of portions of the Alliance Deed of Trust raise the risk of additional 

attempts to encumber the Property. The emergency relief sought will simply preserve 

the status quo to allow the issues raised in this litigation to be fully aired while 

protecting the Property and placing it in the hands of an independent fiduciary to be 

preserved until the Court determines the parties’ respective rights and claims. 

VII. SERVICE OF TWELVE NINE BY SERVICE ON THE 

SECRETARY OF STATE IS APPROPRIATE 

In connection with proceedings commenced by OmniArch in Alberta, Canada, 

counsel for OmniArch has attempted to serve Mark Bishop with pleadings at the 

Property. These attempts are detailed in the attached Phelps Declaration. Five 

separate service attempts were made from May 12, 2017 through May 20, 2017, and 

included attempts made at night, in the early morning, midday and during a five-hour 

surveillance of the Property. On one occasion only, the process server observed 

lights on at the Property and heard a dog barking, but the lights were turned off and 

the dog stopped barking as soon as the process server knocked on the door. It was 

apparent that whoever may be residing at the Property is unwilling to respond to 

OmniArch’s service attempts. 

OmniArch seeks an order of the Court authorizing OmniArch to serve a copy 

of its pleadings and any order issued by the Court on this Application on Twelve 

Nine by serving a copy on the California Secretary of State pursuant to California 

Corporations Code § 17701.16(c). Fed.R.Civ.P. 4(e)(1) permits the Court to apply 

state law on service of process. That statute authorizes service of a limited liability 

company by serving the Secretary of State when “the designated agent cannot with 
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reasonable diligence be found at the address designated for personal delivery of 

process, and it is shown by affidavit to the satisfaction of the court that process 

against a limited liability company . . . cannot be served with reasonable diligence 

upon the designated agent by hand in the manner provided by Section 415.10, 

subdivision (a) of Section 415.20, or subdivision (a) of Section 415.30 of the Code of 

Civil Procedure.” Those sections respectively provide for personal service, service 

on the person in charge at the person’s office or usual mailing address, or service by 

mail with a notice and acknowledgment of service for the person served to sign and 

return. 

Twelve Nine’s registered agent is Mark Bishop, and the agent’s address is the 

Property. OmniArch has demonstrated that personal service or service on any other 

person at the “office” address of Twelve Nine, which is the Property itself, has been 

unsuccessful despite repeated efforts. It is unlikely given the apparent attempt to 

avoid service that Bishop would sign and return a notice and acknowledgment. 

Nevertheless, in addition to serving the Secretary of State, OmniArch proposes to 

serve Twelve Nine, by its registered agent Bishop, with the pleadings and any order 

issued on this Motion by both regular mail with a request to return an 

acknowledgment of receipt and by overnight mail delivery service at the Property 

address, the address for service of Bishop as registered agent on file with the 

Secretary of State. 

 
Dated: June 2, 2017 DIAMOND McCARTHY LLP 
 
 
 By: /s/Kathy Bazoian Phelps    

  Kathy Bazoian Phelps 

  and OmniArch Fixed Income G.P. Ltd. 

        Attorneys for OmniArch Capital Corporation, 
OmniArch Management Corporation,  
OmniArch Fixed Income Limited Partnership, 
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DECLARATION OF JAY MODI 

I, Jay Modi, declare under penalty of perjury under the laws of the United 

States of America, as follows: 

1. I am the President and a Director of the Applicants OmniArch Capital 

Corporation ("OmniArch Capital"), OmniArch Management Corporation ("OAM") 

and OmniArch Fixed Income G.P. Ltd. ("OmniArch GP"). I have personal 

knowledge of the facts set forth herein, except as to those stated on information and 

belief and, as to those, I am informed and believe them to be true. If called as a 

witness, I could and would competently testify to the matters stated herein. 

2. OmniArch Capital, OAM, and OmniArch GP are each corporations 

incorporated under the Alberta Business Corporations Act, RSA 2000, c B-9, with 

head offices in Calgary, Alberta. 

3. Applicant OmniArch Fixed Income Limited Partnership ("OmniArch 

LP") is a limited partnership registered in Alberta, Canada. OmniArch GP is the 

general partner of OmniArch LP. I refer to OmniArch Capital, OAM, OmniArch GP 

and OmniArch LP collectively herein as "OmniArch.” 

4.  I make this Declaration in support of the Ex Parte Motion for a 

Temporary Restraining Order and Preliminary Injunction and for the Appointment of 

a Receiver to stop the transfer of and to preserve, market and sell the property at 64 

Ritz Cove Dr., Dana Point, California (the “Ex Parte Motion”). 

5.  The OmniArch entities are all organized and registered to do business in 

Canada. OmniArch G.P. is the general partner of OmniArch LP. OmniArch’s 

business is raising investment funds in Alberta, Canada and then investing those 

funds into mortgage-backed security bonds sold in the United States. Canadian 

investors purchased bonds issued by OmniArch Capital (the “OCC Bonds”). Funds 

generated by the sale of the OCC Bonds were provided to OAM through an 

intercompany loan. OAM, in turn, loaned the funds to OmniArch LP, which 

exchanged the funds from Canadian dollars to U.S. dollars and provided those funds 
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to American RMBS Equity Fund IV LP (“American RMBS”) for investment in 

mortgage-backed securities in the United States.  

6.  American RMBS is an entity that was formed pursuant to a limited 

partnership agreement among ABS Investment Group, LLC (“ABSIG”), Mark 

Bishop (“Bishop”) and OmniArch, LP. When formed, ABSIG was the general 

partner and OmniArch LP was the sole limited partner of American RMBS.  

7.  American RMBS was formed with the sole mandate of acquiring, 

managing and holding for investment a portfolio of mortgage-backed securities 

under the direction of ABSIG and within specific investment guidelines set forth in 

the partnership agreement (the “American RMBS Limited Partnership Agreement”). 

A true and correct copy of the American RMBS Limited Partnership Agreement is 

attached hereto as Exhibit “3.”  

8.  ABSIG is a California limited liability company that is the fund 

manager of American RMBS and was the general partner of American RMBS until 

ABS Management Group, LLC (“ABSMG”), a Delaware limited liability company 

doing business in California, became the current general partner of American RMBS. 

Bishop, along with Craig Chang (“Chang”), at various times were the managers or 

co-managers of ABSIG. In addition, Bishop and Chang were the principals, along 

with Lisa Duehring, of American RMBS.  

9. From 2011 to 2016, over $98 million was paid by OmniArch to the 

account of American RMBS at CommerceWest Bank, Account No. xxxxx005 (the 

“RMBS 005 Account”) for the purpose of bond purchase and sales transactions on 

behalf of OmniArch.  

10.  On November 3, 2016, OmniArch commenced an action in the Court of 

the Queen's Bench of Alberta, in Calgary, Alberta, Canada (hereinafter, "the 2016 

Canadian Action"), naming American RMBS, ABSIG and ABSMG and 

CommerceWest Bank, in order to obtain information necessary to aid the Court-

appointed Monitor’s investigation in a pending Companies' Creditors Arrangement 
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Act proceeding before the Court of Queen's Bench of Alberta, Action No. 1601-

08730 (the "CCAA Action") and to identify any wrongdoing in relation to 

investments made by the American RMBS, ABSIG and ABSMG on behalf of 

OmniArch. A true and correct copy of the 2016 Statement of Claim filed by 

OmniArch commencing the 2016 Canadian Action is attached hereto as Exhibit “1”.  

11. The Court-appointed Monitor in the CCAA Action has been unable to 

account for approximately $49 million that were held by American RMBS, ABSIG 

and ABSMG in connection with the sale and purchase of residential mortgage-

backed securities ("RMBS Bonds") on behalf of OmniArch. The discovery of these 

unaccounted for funds is described in the 2016 Statement of Claim. 

12.  American RMBS, ABSIG and ABSMG received investor funds on 

behalf of OmniArch for the purchase and sale of RMBS Bonds in the United States, 

and were required to transfer the net funds and interest derived from RMBS Bond 

transactions back to OmniArch, which OmniArch then used to make payments to its 

investors. Instead, in the course of the CCAA Action, OmniArch discovered that 

approximately $49 million in funds that were held by American RMBS, ABSIG and 

ABSMG on behalf of OmniArch cannot be accounted for or reconciled with the 

purchase and sale of RMBS Bonds by those entities. In light of the millions of 

dollars of unaccounted funds, OmniArch continued its investigation through requests 

for banking and other records and discovery. After reviewing the banking records 

produced by CommerceWest Bank, as well as records produced by ABSIG, 

OmniArch filed another application to the Canadian Court on March 30, 2017, 

seeking an additional order for disclosure and discovery of documents and 

information. That application was granted by the Canadian Court, and based on that 

order, OmniArch sought and obtained additional orders for foreign discovery from 

this Court and the District Court for the Southern District of California in April 2017.  

13.  In addition, on April 5, 2017, OmniArch filed a second Statement of 

Claim in the Court of Queen’s Bench of Alberta, Canada, Court File Number 1701-
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04741 (“2017 Statement of Claim”), asserting claims against ABSIG, ABSMG, 

Bishop, Chang and others, and alleging that at least $49,384,625 invested by 

OmniArch has been misappropriated by Bishop, ABSIG and others through a 

fraudulent scheme. OmniArch holds claims against ABSIG, the general partner of 

American RMBS, for breach of contract, breach of fiduciary obligations, and breach 

of duties of good faith, among other potential claims. A true and copy of the 2017 

Statement of Claim is attached hereto as Exhibit “2.” 

14. The discovery conducted to date shows that at least $82,042,374.00 of 

the $98 million in OmniArch’s funds transferred to American RMBS between 2011 

and 2016 were transferred out of the accounts at American RMBS and into the 

accounts of ABSIG.  

15.   In December 2016, February 2017, and May 2017, OmniArch obtained 

banking and other records and information in response to the discovery orders issued 

by the Courts in California in November 2016 and April 2017. Those records 

revealed numerous and significant transfers of funds were made by ABSIG to other 

entities associated with, owned and controlled by Bishop and/or Chang. Specifically, 

the banking records disclosed that over $14 million in funds were transferred from 

one of ABSIG’s bank accounts, the ABSIG 070 Account to an account of Defendant 

Twelve Nine at CommerceWest Bank (the “Twelve Nine 044 Account”) by Bishop 

as ABSIG’s manager.  

16.  In a telephone conversation in or around October 2016, Bishop told me 

that the Twelve Nine 044 Account relates to his other business activities, which I 

understood to be distinct from the business of ABSIG. The list of specific transfers of 

funds from the ABSIG 070 Account to the Twelve Nine 044 Account is as follows: 

Date    Amount 
8/6/13   $  510,000.00* (see Ritz Cove property section below) 
8/8/13   $6,500,000.00* (see Ritz Cove property section below) 
10/18/13  $5,700,000.00  
4/18/14  $  200,000.00 
5/23/14  $   50,000.00 
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8/8/14   $   10,000.00 
10/27/14  $   10,000.00 
10/28/14  $   85,000.00 
11/28/14  $  245,000.00 
12/17/14  $   30,000.00 
1/5/15   $  100,000.00 
2/24/15  $   25,000.00 
3/12/15   $  40,000.00 
4/21/15  $   30,000.00 
5/15/15  $   30,000.00 
5/21/15  $  385,000.00 
6/08/15  $   85,000.00 
6/17/15  $  266,933.00 
7/28/15  $   25,000.00 
9/24/15  $   10,000.00 
9/28/15  $    5,000.00 
11/24/15  $   30,000.00 
12/30/15  $   30,000.00 
1/19/16  $   40,000.00 
2/4/16   $   34,000.00 
2/24/16  $  100,000.00 
4/11/16  $   10,000.00 
4/27/16  $    2,000.00 
4/28/16  $   30,000.00 
4/29/16  $    8,000.00 
5/23/16  $   30,000.00 

 

16. The list of transfers was compiled from the CommerceWest bank 

statements which were produced to OmniArch in response to a subpoena served on 

the Bank. The records for the Twelve Nine 044 Account are attached as Exhibit “4.” 

17.  The records for the ABSIG 070 Account are attached hereto as Exhibit 

“5.”  

18.  ABSIG made two other cash transfers to or for the benefit of Twelve 

Nine. On September 8, 2016, ABSIG transferred the sum of $199,720.00 from the 

ABSIG 728 Account to the Twelve Nine 044 Account. A true and correct copy of the 

bank statements and other records received from CommerceWest Bank in response 

to a subpoena that reflect this transfer is attached hereto as Exhibit “6.” 
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19.  Additionally, ABSIG paid the sum of $126,000.00 to The Escrow Firm 

as a deposit directly for the benefit of Twelve Nine (the “Deposit”). A true and 

correct copy of the bank statements received from CommerceWest Bank in response 

to a subpoena are attached hereto as Exhibit “7” reflecting this transfer. 

20.  Thus, at least $14,981,653.00 (the “Twelve Nine Cash Transfers”) in 

funds were transferred from OmniArch’s debtor, ABSIG, to Twelve Nine since 

August 2013.  

21.  Exhibit “4” contains the statements that show that, from the Twelve 

Nine Cash Transfers, Twelve Nine transferred the following sums to the Escrow 

which were paid directly from the Twelve Nine Cash Transfers received from 

ABSIG in the amounts of $510,000.00 on August 6, 2013 and $6,500,000.00 on 

August 8, 2013: 
Date   Amount 
8/7/13  $504,000.00 
8/8/13  $5,673,885.01 

These transfers are reflected in the August 2013 statement for the Twelve Nine 

044 Account, and the wire transfer records reflecting the payments to The Escrow 

Firm are included therein. 

22. As further evidence of the alleged fraudulent scheme, the investigation 

by OmniArch through recent discovery has disclosed that approximately $28 million 

was transferred from the ABSIG 070 Account to other third party individuals and 

entities directly affiliated with Bishop, including to Annika Olbin, who is the wife of 

Bishop, 982 Media LLC, Outsource Media Group LLC, American Data Network 

Inc., Optimus Socially Responsible Investment Ltd., Optimus Fonder AB, and Team 

Nation Investment Fund III, LP.  

23.  Additionally, the bank records of Twelve Nine attached hereto as 

Exhibit “4” reflect that Twelve Nine received $5,700,000 from ABSIG on October 

18, 2013 and subsequently transferred at least $3.5 million of those funds to Main 

Street Films Inc., which is run by Chang. The wire transfer records reflecting 
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payment to Main Street Films are attached at the end of Exhibit “4.” ABSIG 

transferred an additional net amount in excess of $1,700,000 to Main Street Films. I 

believe the transfers by ABSIG to individuals and entities affiliated with Bishop and 

Chang, but unaffiliated with mortgage-backed securities, are a further indication of 

the fraudulent nature of the transfers made by ABSIG. 

24.  A true and correct copy of the Articles of Organization for Twelve Nine 

that were produced by CommerceWest Bank in response to a subpoena is attached 

hereto as Exhibit “8.” 

25. A true and correct copy of the Operating Agreement for Twelve Nine 

that were produced by CommerceWest Bank in response to a subpoena is attached 

hereto as Exhibit “9.” 

 

I declare under penalty of perjury under the laws of the United States of 

America that the foregoing is true and correct. Executed this 2nd day of June, 2017. 

  

  

   

 Jay Modi 
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DECLARATION OF GREGORY BINGHAM 

 

I, Gregory Bingham, declare as follows: 

1.  I am a real estate agent with Coldwell bank in the Newport Beach, 

California office. I have personal knowledge of the facts set forth herein, except as to 

those stated on information and belief and, as to those, I am informed and believe 

them to be true. If called as a witness, I could and would competently testify to the 

matters stated herein. 

2. I have worked as a real estate agent in the Los Angeles and Orange 

county areas since 1996. I joined Coldwell Banker Residential Brokerage in 2003 

and joined with Coldwell Banker Previews International Orange County and Los 

Angeles in 2008. 

3.  On May 31, 2017, I reviewed the MLS for properties listed for sale in 

California and, as of May 31, 2017, the property located at 64 Ritz Cove Dr., Dana 

Point California (the “Property”) was listed for sale for $7,798,000. A true and 

correct copy of the MLS report showing that the Property is currently listed for sale 

is attached hereto as Exhibit “10.” The MLS report reflects that the Property has been 

on the market for 26 days. 

4.  I caused to be pulled from the real property records the deeds and 

encumbrances that appear of record against the Property. Attached hereto as true and 

correct copies of the documents that I located from the real property records: 

a. A Grant Deed transferring title to Twelve Nine was recorded in the real 

property records of the County of Orange on August 15, 2013, as 

Instrument No. 2013000484097 (the “Grant Deed”). A true and correct 

copy of the Grant Deed is attached hereto as Exhibit “11.” 

b. Deed of Trust (the “Alliance Deed of Trust”) in favor of Alliance 

Portfolio, Private Equity Finance, Inc. (“Alliance”), and against the 

Property in the amount of $3,750,00.00, recorded in the Official Records 
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DECLARATION OF KATHY BAZOIAN PHELPS 

I, Kathy Bazoian Phelps, declare: 

1. I am a partner in the law firm of Diamond McCarthy LLP, the 

attorneys for Plaintiffs OmniArch Capital Corporation, OmniArch Management 

Corporation, OmniArch Fixed Income Limited Partnership, and OmniArch 

Fixed Income G.P. Ltd. (collectively, “OmniArch”) in this action. I am duly 

admitted to practice in the State of California and before the above-entitled 

Court. I have personal knowledge of all of the facts in this declaration and, if 

called as a witness, could competently testify to these facts.  

 2. This declaration is filed in support of OmniArch’s Ex Parte Application 

seeking a temporary restraining order and preliminary injunction and appointment of 

a receiver.  

 3. In connection with my representation of OmniArch in this matter, I 

performed an on-line search of the records of the California Secretary of State 

regarding the entity Twelve Nine LLC. I obtained through that search the Statement 

of Information for Twelve Nine LLC, a true and correct copy of which is attached 

hereto as Exhibit “15.” I also performed an on-line search of the California Secretary 

of State records as to the entity Main Street Films, Inc. I obtained through that search 

a Statement of Information concerning Main Street Films, Inc., a true and correct 

copy of which is attached hereto as Exhibit “16.”  

 4. I was also local counsel for OmniArch in its 2017 ex parte applications 

filed in this Court, Case No. SACV 16-2031-UA (KES) and in the District Court for 

the Southern District of California, Case No. 16-cv-02991-CAB-AGS and supervised 

the issuance and service of records subpoenas on approximately 15 financial 

institutions based on discovery orders issued in those cases.  

 5.  I have attempted to serve Mark Bishop (“Bishop”) with pleadings at the 

address of the Property, which is the address identified in the Secretary of State 

records for service of process on Twelve Nine LLC. My attempts at service of papers 
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on Bishop at that address were unsuccessful, despite repeated attempts to serve him 

there at different times of the day over multiple days and despite a five-hour 

surveillance at the Property. In the course of attempting to serve papers on a party or 

third party, I receive regular written reports from my firm’s attorney service, First 

Legal, on the status of the service attempts, and I received such reports in connection 

with the attempts to serve Bishop. Those reports indicate the following service 

attempts and unsuccessful outcomes: 

 ·     5/12/17 @ 8:38 pm - No answer at the door, no activity within premises, no 

lights. No answer at neighbors. 

·     5/13/17 @ 7:30 am - No answer at the door, no activity heard or seen within 

premises. 

·     5/13/17 @ 7:50 pm - No answer at the door. Lights were on and dog barking. 

After server knocked on the door. The lights were turn[ed] off and dog stop barking. 

No answer at neighbors. 

·     5/14/17 @ 2:20 pm - No access, gate to the front door is closed and locked. 

Server knocked on garage door but no one would come out. 

·     5-18-17 - Per Ciara, authorized 5 hour surveillance for 5-20-2017 for Annika 

[Olbin] and Mark [Bishop] 

·     5/20/2017 from 7:30am to 1:15pm - At no time during the surveillance did we 

observe the subject or anyone come or go from the location. 

 6. Despite my firm’s prior diligent attempts to serve Bishop at the 

Property, I have been unable to effectuate service of papers on him there. Therefore, 

on behalf of OmniArch, I request that in addition to attempting to serve the 

complaint, any temporary restraining order and other related papers on Twelve Nine 

LLC through Bishop by regular U.S. Mail and overnight mail delivery service at the 

Property, that OmniArch also be permitted to serve Twelve Nine LLC by service on 

the California Secretary of State.  
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 7. I certify that I have made the arguments in the foregoing memorandum 

for issuance of the temporary restraining without notice in good faith based on the 

evidence and authorities presented, pursuant to Rule 65(b)(1)(B). 

  

 I declare under penalty of perjury that the foregoing is true and correct and that 

this declaration was executed this 2nd day of June 2017 at Los Angeles, California. 

  
       /s/Kathy Bazoian Phelps   
 
       KATHY BAZOIAN PHELPS 
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DECLARATION OF STEPHEN J. DONELL 

I, Stephen J. Donell, declare as follows: 

1. I understand that I have been nominated to act as the Receiver in the 

above-captioned action. The information set forth below is known to me through 

firsthand knowledge. If called as a witness in this matter, I could and would 

competently testify under oath as to the facts set forth below. 

2. Since 1990, I have administered and/or been appointed as a federal and 

state court receiver in more than 600 cases in multiple state/jurisdictions across the 

country. I have extensive experience involving commercial and residential real estate 

including sub-standard properties, office, industrial, apartments, retail, assisted 

living, self-storage and specialty property, asset and business operations/liquidations, 

temporary management of going concerns involving a variety of business-types 

including equipment manufacturing, distribution, professional services organizations, 

and tech companies. In addition, I have administered cases involving post judgment 

enforcement actions, secured creditor foreclosures, marital dissolutions, partnership 

disputes, health & safety code violations and other types of receivership 

appointments. I have performed millions of dollars of repairs/maintenance to 

residential/commercial property as a court appointed receiver. I have also 

administered and/or been appointed in federal court as receiver in United States 

Securities and Exchange Commission, Federal Trade Commission and other 

government enforcement actions involving business/consumer fraud. These cases 

have involved over 25,000 investors and invested funds totaling more than $750 

million and include asset recovery in multiple foreign jurisdictions. 

3. I am the President of FedReceiver, Inc., a California Corporation that 

specializes in the administration of receivership matters. FedReceiver, Inc. currently 

employs four active receivers. It is based in Los Angeles, California. 

4. I am the President of Jalmar Properties, Inc., a full service real estate 

management company which holds an Accredited Management Company (“AMO” 
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designation) through the Institute of Real Estate Management. Jalmar, on a 

cumulative basis, has managed in excess of 7,000 apartment units and 6 million 

square feet of commercial properties having a market value in excess of one billion 

dollars. I hold a Certified Property Manager professional designation (“CPM”) 

through the Institute of Real Estate Management. Jalmar was formed in 1985 and it is 

based in Los Angeles, CA. 

5. I am the immediate past Co-President of the Los Angeles/Orange 

County Chapter of the California Receivers Forum (“CRF”) and a former member of 

the State Board of Directors of the CRF. I was the 2013-2015 President of the 

National Association of Federal Equity Receivers (“NAFER”). 

6. I have substantial experience that is particularly relevant to the matter 

pending before this Court and I possess the experience necessary to accept this 

appointment.  

7. I am not a party, an attorney of a party or person interested in this 

action, or related to any judge of the court by consanguinity or affinity within the 

third degree. 

8. I do not have any oral or written contract, agreement, arrangement, 

understanding or relationship with any party to this action regarding the manner in 

which the Receivership estate will be administered, including but not limited to the 

professionals I may retain, fees to be charged, proposed expenditures to be incurred 

and manner and method to be used to comply with any Order of the Court. This also 

includes whether or not I will be retained by or work with any party post-

Receivership.  

9. As the proposed Receiver, I agree that I am an agent of the Court and 

not of any party to the litigation, and as such 1) I will remain neutral; 2) I will act for 

the benefit of all who may have an interest in the Receivership property; and 3) I will 

hold the assets of the Receivership for the Court and not the Plaintiff. 
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10. Attached hereto as Exhibit “17,” and by this reference made a part 

hereof, is a true copy of my most recent CV. I am not, to the best of my knowledge, 

related to any judge or commissioner of this Court. Neither I nor my office is 

associated with, or employed by any party in this matter. 

11. My standard billing rate is $385 per hour. My staff bills at rates varying 

from $75 per hour (for field agents) to $325 per hour for assistance from a CPE, CFE 

or CFF credentialed staff member. Attached hereto as Exhibit “18,” and by this 

reference made a part hereof, is a copy of my Fee Schedule. My overall blended 

standard billing rate is $199.29 per hour.  

 I declare under penalty of perjury under the laws of the State of California that 

the foregoing is true and correct.  

 Executed this 2nd day of June 2017, at Los Angeles, CA. 

 

        
       _____________________________ 
            STEPHEN J. DONELL 
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